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Grandfathered Commissions Process Fails to Consider Client Impact  

by Phil Anderson, AFA General Manager, Policy and Professionalism 

 

The Ending Grandfathered Conflicted Remuneration Bill was tabled in the House of Representatives on 
1 August 2019.  It has not been referred to a parliamentary committee and it therefore appears that 
there will be no further opportunity to respond to the Bill.  The AFA has therefore prepared this report 
to put our views on the public record. 

The AFA acknowledges that there is bipartisan political commitment to ending grandfathered 
commissions and it appears that as a result of the Banking Royal Commission this is now a community 
expectation.  The AFA has long expressed the view that grandfathered commission payments should 
not be made where advice or services were not being provided to clients.  We, nonetheless, strongly 
oppose the way that this reform is being implemented, as we believe that the proposed approach will 
have a detrimental impact upon many clients and that it is being done in a timeframe that does not 
adequately allow for financial advisers to properly transition. 

The AFA made a number of submissions to the Royal Commission during 2018 and to Treasury during 
2019, addressing this issue.  It is apparent that our input about the potential detriment for consumers 
has not been taken into account and that none of our recommendations have been incorporated.  We 
believe that the implementation of what has been proposed, will result in significant client disruption, 
expense and detriment. 

We have previously put forward our arguments about the fact that there are a range of important 
reasons that prevent some clients from being moved out of trail commission products and why there 
are many clients who are happy to retain the adviser relationship that a grandfathered commission 
arrangement enables.  We have seen nothing that indicates that this is understood or that it has been 
taken into account.   

We believe that it is important to make the following important points: 

• The Government has not done a Regulation Impact Statement.  The assertion that “Treasury 
has undertaken a process equivalent to a Regulation Impact Statement through the Royal 
Commission” is plainly false.  Despite paragraph (k) of the Banking Royal Commission Letters 
Patent clearly stating a requirement for the Royal Commission to consider the implications of 
proposed changes to legislation - this did not occur.  The proof of this point is clearly 
demonstrated in the final report. 

• Neither the Government nor ASIC or the product provider associations have provided any 
guidance to financial advisers as to what they are expected to do and how they should go 
about addressing the requirements of this reform.  There appears to be an underlying 
assumption that financial advisers can either convert clients within their existing products to 
Adviser Service Fee arrangements, or can move them to alternative products.  This is a very 
simplistic assumption and it assumes that all the products are ready for such changes to be 
made.  The AFA has prepared a Grandfathered Commission Decision Tree flow chart that 
explains some of the many issues that advisers need to consider when assessing what actions 
they need to take.  The lack of guidance is unacceptable in the context of the timeframe and 
the implications of this reform for presumably hundreds of thousands of clients and for the 
many impacted small business financial advisers. 

• The Bill provides no flexibility for financial advisers, however it is apparent that there have 
been some material changes that have been made since the draft, which will presumably 
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serve to benefit product providers.  We are very concerned about the lack of explanation of 
these changes. 

We note a recent speech by Kenneth Hayne at a conference at the Melbourne Law School on 26 July 
2019, which included the following statements with respect to Royal Commissions: 

These ideas of independence, neutrality, publicity and reasoned reports may be contrasted 
with what some, perhaps many, would see as the characteristics of modern political practice 
with its emphasis on party difference, and with decision-making processes that not only are 
opaque but also, too often, are seen as skewed, if not captured, by the interests of those large 
and powerful enough to lobby governments behind closed doors. 

Reasoned debates about issues of policy are now rare. 

We seem unable to conduct reasoned debates about policy matters. Policy ideas seem often to 
be framed only for partisan or sectional advantage with little articulation of how or why their 
implementation would contribute to the greater good. 

It is our view, there is no better demonstration of these factors than can be seen by the handling of 
the grandfathered trail commissions issue.  The way that this consultation process has been run and 
the debate on the removal of grandfathered conflicted remuneration, closely reflects these recent 
statements by the former Commissioner of the Banking Royal Commission. 

We are deeply concerned that the Treasury and Government will take a similar approach to the other 
important Banking Royal Commission recommendations and implement reforms at unreasonable 
haste and without adequate consideration of the implications for consumers or the entire industry.  
The position taken with respect to the lack of a Regulation Impact Statement for this Bill is a clear 
indication that Australia needs to take the recent warning from Kenneth Hayne very seriously. 

 

Response to the Ending Grandfathered Conflicted Remuneration Bill 
 
Failure to Provide a Regulation Impact Statement 

In the context of the Reference in the Explanatory Memorandum to the assertion that “Treasury has 
undertaken a process equivalent to a Regulation Impact Statement through the Royal Commission”, 
we would like to refer back to paragraph (k) from the Terms of Reference or Letters Patent from the 
Banking Royal Commission, which specifically stated the following: 

We direct you to have regard to the implications of any changes to laws, that you propose to 
recommend, for the economy generally, for access to and the cost of financial services for 
consumers, for competition in the financial sector and for financial system stability. 

We would specifically like to point out the requirement to “have regard to the implications of any 
changes to laws, that you propose to recommend, … for access to and the cost of financial services for 
consumers”.  We would argue that the Royal Commission final report failed entirely to give any 
consideration to the implications of the recommendations on both access to and the cost of financial 
advice.  The response by the financial services marketplace, since the release of the final report, had 
not been predicted or even contemplated in the final report.  In this short timeframe, since the release 
of the final report, we have seen five large institutionally owned advice licensees announce decisions 
to close down.  We have also seen two of the major remaining institutions announce fundamental 
structural changes that are expected to see a material reduction in the number of their financial 
advisers.  We have also seen announcements with respect to substantial increases in the fees charged 
by licensees to their financial advisers.  In some cases, we have observed fee increases of over 100%, 
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which could in many cases, increase the cost by an average of $200 per client.  This is just one area 
where costs are increasing or efficiency is being reduced.  It is hardly surprising that we have also seen 
these same institutions refer to the fact that they will focus on the affluent market, not the mass 
market.  There was no discussion or consideration of this in the Royal Commission final report.  It is 
fundamentally clear that the Royal Commission did not address paragraph (k) of their terms of 
reference (Letters Patent).  In this context we consider it totally unacceptable for the Government to 
suggest that the Royal Commission final report is equivalent to a Regulation Impact Statement. 

Some of the questions that we would have expected to have seen addressed by a Regulation Impact 
Statement are as follows: 

• How many clients hold accounts that are subject to grandfathered commission arrangements? 

• How many of these clients are currently receiving advice or services from their adviser and 
wish to retain their existing arrangement? 

• What is the total amount of invested funds in these products? 

• How many product providers and how many financial advisers are impacted? 

• What is the total amount of annual payments for grandfathered commissions? 

• What is the total amount of annual payments of volume bonuses and shelf space fees? 

• To what extent does this include payments with respect to life insurance held through 
superannuation via a group life arrangement? 

• How many of these clients are in products where adviser service fee functionality is currently 
available, versus not available? 

• How many clients are prevented from being moved to another product due to factors such as 
exit fees, capital gains tax, Centrelink grandfathering, insurance or the cost of financial advice 
involved in the facilitation of moving? 

• What is the contractual basis of these payments and what is the mechanism by which they 
might be turned off? 

• How many contracts between product providers and financial advice licensees need to be 
renegotiated? 

• What is the implication for the age pension benefits of a client who might receive a 
grandfathered commission rebate payment, particularly where it is in relation to a lifetime or 
immediate annuity product? 

This information above is not known and has never been actively investigated until the recent 
announcement by ASIC (19-218MR) on 21 August 2019 suggesting that some of this will be 
undertaken by the means of issuing notices to product providers.  Despite ASIC’s statement that 
banning grandfathered commissions is a position that ASIC has long advocated, they have also made a 
statement in a parliamentary hearing that they have not undertaken any recent investigation of the 
extent of grandfathered commissions (response to Questions on Notice – Senate Estimates – 29 May 
2018). 

Treasury is currently consulting on extending unfair contract terms to insurance contracts, in response 
to recommendation 4.7 from the Banking Royal Commission.  This consultation on draft legislation 
includes a Draft Regulation Impact Statement.  We ask the obvious question - if the Royal Commission 
exercise was equivalent to a Regulation Impact Statement for the Grandfathered Commissions 
recommendation, then why wasn’t this also the case for the Extending Unfair Contract Terms to 
Insurance Contracts recommendation? 

The presentation of a Regulation Impact Statement would also provide an opportunity for the 
Government to set out the history of the grandfathered commission issue.  There have been many 
recent claims that the financial advice sector was on notice and should have seen this coming.  No 
inquiries or reports had raised this issue until the Royal Commission raised a question at the end of the 
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Round 2 Hearings in late April 2018.  It was never questioned during the initial Parliamentary Joint 
Committee on Corporations and Financial Services inquiry into the FoFA legislation in 
January/February 2012.   

A deeper analysis of the unfair contract terms consultation, highlights that this recommendation has 
previously been addressed in five Government or Parliamentary reports.  In contrast, the banning of 
grandfathered commissions had not been specifically addressed in any Government or Parliamentary 
report, prior to its mention in the Royal Commission in late April 2018.  So, what is the difference that 
would suggest that a Regulation Impact Statement was required for Extending Unfair Contract Terms 
to Insurance Contracts, but not for the banning of grandfathered commissions?  We can only wonder 
whether this goes back to the statement of Kenneth Hayne, and it is the difference between a number 
of large insurance companies and a large number of small financial advice businesses.   

We also note that the Extending Unfair Contract Terms in Insurance Contracts proposal includes an 
implementation timeframe of 18 months from the date of Royal Assent, in order to give insurance 
companies the time to update their standard contracts.  In the case of grandfathered commissions, 
the timeframe proposed is much shorter, despite it being much more complicated.  AMP have already 
announced that they will turn off grandfathered commissions on 31 March 2020.  There will be no 
insurance companies that go bankrupt as a result of extending unfair contract terms to insurance 
contracts.  However, banning grandfathered commissions, in the currently proposed timeframe, will 
result in many small financial advice businesses going bankrupt.  Further, it seems ironic that there 
was a much better consultation process and implementation timeframe on the issue of Unfair 
Contract Terms, when the grandfathered commissions exercise will lead to an outcome where large 
businesses will unilaterally change their agreements with financial advisers in an unfair manner 
(precisely an unfair contract terms issue). 

 

Increased Flexibility for Product Providers 

In comparing the 1 August version of the Bill with the February 2019 draft Bill, it is very noticeable that 
there is no additional flexibility for financial advisers, yet there are significant changes that will benefit 
product providers. Presumably this is in recognition of the difficulty and complexity faced by these 
proposals, yet no such acknowledgement of the challenge for small business advisers. Many of these 
changes have not been explained in the Explanatory Memorandum.  It is likely that some of these 
changes might now allow certain conflicted remuneration benefits to be kept by product providers.  
We specifically refer to the following: 

• Section 963M(3) on excluded persons, appears to provide for circumstances where the 
obligation to rebate conflicted remuneration does not apply.  Other than a brief reference to 
this in paragraph 1.25 of the Explanatory Memorandum, there is no explanation of the 
circumstances under which this may apply. 

• Section 963N(5), states that regulations may provide that a person covered by section 963M 
need not pay amounts nor provide monetary benefits to one or more specified classes of 
product holder. 

We also note that submissions as part of the consultation on the original version of this Bill closed on 
22 March 2019, yet as at 6 September 2019 the Treasury has not released the submissions that they 
received.  Neither are the submissions from the consultation on the grandfathered commissions 
regulations available, when submissions for this closed on 25 April 2019.  In the context that the final 
Bill has been introduced into the House of Representatives, then transparent management of this 
process should include the release of submissions received as part of the Treasury consultation on the 
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draft Bill.  This only serves to make the decision making process appear opaque, as expressed by 
Kenneth Hayne. 

The priority therefore seems to be, stop advisers receiving grandfathered commissions firstly and 
most importantly, and secondly, where possible, pass the benefit to the client if the product provider 
is capable. 

 

Removal of Applicability of Section 1350 

We continue to find it remarkable that this Bill would seek in multiple places to remove the 
applicability of Section 1350 of the Corporations Act, which in our view, is a key provision to protect 
the interests of small businesses from the actions of big businesses.   

CORPORATIONS ACT 2001 - SECT 1350 - Compensation for compulsory acquisition 

   (1)  If: 

           (a)  apart from this section, the operation of this Act would result in the acquisition of 
property from a person otherwise than on just terms; and 

           (b)  the acquisition would be invalid because of paragraph 51(xxxi) of the Constitution; 

the person who acquires the property is liable to pay compensation of a reasonable amount to 
the person from whom the property is acquired in respect of the acquisition. 

Section 1350 is a provision of the Corporations Act that would provide for compensation to be paid to 
small business financial advisers where product providers were to unilaterally vary the terms of 
existing agreements in a manner that was in breach of the contract.  The fact that the Government is 
choosing to remove the applicability of this section, is in our view, an acknowledgement that there is 
the potential for constitutional issues with respect to the acquisition of property on other than just 
terms.  For us, the biggest issue with respect to the removal of the applicability of Section 1350, is that 
the Government is removing the rights of small business financial advice firms in order to protect the 
interests of predominantly large business financial product providers.  We take this further by 
highlighting that this action has delivered a very clear signal to big businesses that they can do what 
they want to achieve the objective of this Bill, and small business can expect no support from any 
quarter.  We have already seen this attitude of disregard for the consequences for small businesses 
play out in some of the actions of the product providers.  This is a very disturbing message for the 
broader small business community.   

The AFA accepts that all sides of politics are determined to see an end to grandfathered commissions, 
however it is important that this process is pursued on the basis of detailed consideration of the 
evidence and the consequences for clients and the financial advice sector. 

The AFA calls on the Government to delay this process until the point in time when the detailed 
analysis has been done and a Regulation Impact Statement has been prepared.  Allowing financial 
advisers adequate time to assist clients to change their arrangements and to transition their 
businesses, will deliver a significantly better outcome and avoid the risk of hundreds of thousands of 
Australians losing access to affordable financial advice. 

 

9 September 2019 


