
 

 

 

 
1 March 2019 

 
 
Dr Sean Turner 
Committee Secretary 
Legal and Constitutional Affairs References Committee  
PO Box 6100 
Parliament House 
Canberra ACT 2600 
 
By email: legcon.sen@aph.gov.au 
 
 
Dear Dr Turner, 
 

AFA Submission – Inquiry into the Resolution of Disputes with Financial Service Providers within 
the Justice System  

 
The Association of Financial Advisers Limited (AFA) has served the financial advice industry for over 70 
years.  Our objective is to achieve Great Advice for More Australians and we do this through:  
 

• advocating for appropriate policy settings for financial advice  

• enforcing a Code of Ethical Conduct  

• investing in consumer-based research  

• developing professional development pathways for financial advisers  

• connecting key stakeholders within the financial advice community  

• educating consumers around the importance of financial advice  
 

The Board of the AFA is elected by the Membership and all current Directors are practicing financial 
advisers.  This ensures that the policy positions taken by the AFA are framed with practical, workable 
outcomes in mind, but are also aligned to achieving our vision of having the quality of relationships 
shared between advisers and their clients understood and valued throughout society.  This will play a 
vital role in helping Australians reach their potential through building, managing and protecting 
wealth.  
 
Introduction 
 
Financial advisers are financial service providers, although they are predominantly small business 
operators.  Even though some financial advisers may be authorised by a large institution, they still 
operate as small businesses and are subject to the risk of paying compensation in the event of a 
complaint.  Financial advisers are also required to have professional indemnity insurance and the 
cost of this insurance is to a large extent dependent upon the level of risk within the business and 
the design of the External Dispute Resolution (EDR) scheme. 
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The vast majority of financial advice disputes are addressed either at the Australian Financial Services 
Licensee (AFSL) level (Internal Dispute Resolution) or at the EDR scheme level (Australian Financial 
Complaints Authority (AFCA)).  The monetary limit for consideration of complaints has recently gone 
up from $500,000 to $1,000,000 and the compensation cap increased from 1 November 2018, with 
the commencement of AFCA, from $323,500 to $500,000. 
 
The primary concern that financial advisers have with large value complaints being processed by 
AFCA, as opposed to the courts, is that different standards of evidence apply, complainants cannot 
be cross examined and decisions are not appealable.   
 
In combination, the impact of the standards that apply with EDR cases and the direct impact upon 
professional indemnity insurance premiums, results in financial advisers being particularly concerned 
about further increases in compensation caps without any analysis or justification. 
 
In our submission, we have addressed the questions raised with respect to financial advice. 
 
Response to Committee’s Terms of Reference 

 
The ability of consumers and small businesses to exercise their legal rights through the justice 
system, and whether there are fair, affordable and appropriate resolution processes to resolve 
disputes with financial service providers, in particular the big four banks considering:  
 
(a) whether the way in which banks and other financial service providers have used the legal 

system to resolve disputes with consumers and small businesses has reflected fairness and 
proportionality, including:  

 
(i)  whether banks and other financial service providers have used the legal system to 
pressure customers into accepting settlements that did not reflect their legal rights  
 
We are not aware of any evidence of financial advice providers using the legal system to 
pressure clients into accepting settlements. 
 
The feedback that we have received from some of our members is that the large 
institutions have proactively sought to settle issues such as those related to the fee for no 
service matter in cases where they may have otherwise been able to defend.  This is the 
case where there is some evidence of the provision of service, however the documentation 
is considered to be inadequate. 
 
(ii)  whether banks and other financial service providers have pursued legal claims against 
customers despite being aware of misconduct by their own officers or employees that 
may mitigate those claims  
 
We are not aware of any cases of financial advisers, financial advice practices or financial 
advice AFSLs using legal claims against customers as a strategy to avoid or minimise claims 
against them. 
 
(iii)  whether banks generally have behaved in a way that meets community standards 
when dealing with consumers trying to exercise their legal rights 
 
We are not aware of any recent cases of financial advisers, financial advice practices or 
financial advice AFSLs behaving in a way that does not meet community standards when 
dealing with complaints. 
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(b) the accessibility and appropriateness of the court system as a forum to resolve these 
disputes fairly, including: 

 
(i) the ability of people in conflict with a large financial institution to attain 

affordable, quality legal advice and representation  
 
We are not aware of any issues with financial advice clients having access to legal advice to 
assist them with complaints against financial advisers.  We would make the point that in 
recent years some legal practices have publicly advertised, including on the radio, their 
services specifically with respect to financial advice.   
 
(ii) the cost of legal representation and court fees  
 
Many of these legal practices, that offer their services with respect to taking action against 
financial advisers, offer ‘no win, no pay’ arrangements.  Where they provide these services 
with respect to financial advice (and more broadly financial services), it is not uncommon 
for them to take a commission of at least 30% of any payment that may arise.  It is our view 
that in many cases, these successful outcome fee payments, exceed the level of payment 
that would be reasonable for the provision of such services.  In a broader industry context, 
this is particularly the case in insurance claims, where the lawyer may do little more than to 
assist with the preparation of claim forms. 
 
(iii) cost risks of unsuccessful litigation  
 
Complaints through the EDR scheme (AFCA) do not incur direct costs, other than any fees 
that may be provided to people (such as lawyers) who assist in the preparation of 
complaints.  This is why many people would prefer to go through the EDR scheme option 
rather than taking court action. 
 
As in any other type of legal action, costs will naturally arise as a result of an unsuccessful 
litigation matter.  There are a range of reasons why someone could lose a litigation case, 
including having no substance to the claim that they are making, and therefore it is 
appropriate that they would incur the costs with an unsuccessful claim. 
 
(iv) the experience of participants in a court process who appear unrepresented 
 
We are not familiar with the experience of participants who undertake a court process 
without representation and therefore do not choose to make comment in response to this 
topic. 
 

(c) the accessibility and appropriateness of the Australian Financial Complaints Authority 
(AFCA) as an alternative forum for resolving disputes including:  

 
(i) whether the eligibility criteria and compensation thresholds for AFCA warrant 

change 
 
It is the AFA’s view that the AFCA monetary limit and compensation caps that apply to 
financial advice have only just been substantially increased and there is no reason to 
consider any further changes until the impact of the recent increases has played out.  The 
compensation cap has increased by more than threefold in the last decade. 
 
We are already very concerned about the potential implications of these increases in terms 
of the likely flow on to increased professional indemnity premiums.  Increases in 
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professional indemnity premiums has been a key factor in recent times and this is only 
likely to continue for the foreseeable future. 
 
Further increases are likely to increase the cost of providing financial advice and this could, 
as a result, lead to less Australians being able to afford financial advice and therefore this 
would work to the detriment of many Australians. 
 
(ii) whether AFCA has the powers and resources it needs 
 
The 2017 Review of the Financial System External Dispute Resolution and Complaints 
Framework (Ramsay) Inquiry has considered the entire EDR framework, including the 
powers of the EDR scheme.  On this basis, we would assume that the current powers are 
appropriate.  We have also noted that the Royal Commission has addressed the obligations 
for financial service providers to respond to AFCA, and consider that this is a sensible 
enhancement to the overall framework. 
 
(iii) whether AFCA faces proper accountability measures  
 
In our view, it is still very early to assess the success of the AFCA accountability measures, 
however we expressed concern during the initial consultation that the independent 
assessor role was not able to have any impact upon the decisions that had been made.  In 
our view this reduces the impact and relevance of such a role. 
 
We also note that AFCA is subject to a regular independent review, which will assist in 
ensuring that it is held accountable.  One particularly important reason for us to have 
elevated concerns with respect to accountability is the fact that AFCA is now a monopoly 
operator, and participants have no choice but to join the AFCA scheme.  Being a monopoly 
provider naturally makes them less accountable. 
 
(iv) whether enhancement to their test case procedures, or other expansions to 

AFCA’s role in law reform, is warranted 
 
At this stage we do not have any views with respect to this matter. 
 

(d) the accessibility of community legal centre advice relating to financial matters  
 
We are unable to comment with respect to this matter. 
 
(e) any other related matters 
 
Consumer access to dispute resolution in the financial services industry has been the subject of much 
analysis and consultation over recent years and a fundamental reform was put in place with the 
creation of AFCA.  In the financial advice space, utilisation of the court system is very limited.  In our 
view, the current system has only just commenced and it is too early to undertake any detailed 
assessment of the effectiveness of the AFCA model.  One clear outcome of the new AFCA model, as a 
result of the increased monetary limits and compensation caps, is that more consumers will have 
access to AFCA to resolve their complaints and therefore there will be less reliance on the court system. 
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Concluding remarks 

 
Whilst we support the ability of consumers and small businesses to exercise their legal rights through 
the justice system and the External Dispute Resolution system, it is important to appreciate that this 
system needs to work effectively not only for the big banks, but also for the numerous small businesses 
that are also covered under the same rules.  We ask that this inquiry give due consideration to the 
interests of small businesses in terms of the complaint resolution systems that are in force. 
 
The AFA welcomes the opportunity to make this submission.  Should you require any clarification with 
respect to this submission then please contact us on 02 9267 4003. 
 
Yours sincerely,  
 

 
 
Philip Kewin 
Chief Executive Officer  
Association of Financial Advisers Ltd 
 


