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14 December 2018 
 
The Solicitor Assisting the Commission 
Level 34, 600 Bourke Street 
Melbourne, Vic, 3000 
 

By email:  FSRCSolicitor@royalcommission.gov.au 
 
Dear Commissioner, 
 
AFA Submission: Royal Commission into Misconduct in the Banking, Superannuation and Financial 

Services Industry 
 

We refer to the Introductory Statement by Senior Counsel Assisting on 19 November 2018 as part of 
the Round Seven hearings of the Royal Commission into Misconduct in the Banking, Superannuation 
and Financial Services Industry. 
 
In particular we note the following statement (Reference - ROYAL COMMISSION - 19.11.18 P-6512): 
 
“Third, there was very strong support for ending grandfathered commission payments to financial 
advisers and from superannuation accounts. Each of the major banks has already announced steps to 
reduce or eliminate payments of grandfathered commissions in their financial advice businesses. Each 
of them, along with other industry participants supports legislation to repeal the grandfathering 
provisions under the Corporations Act. Of the industry submissions received by the Commission, only 
the association of financial advisers was wholly opposed to ending grandfathered commissions.” 
 
We do not feel that this accurately reflects the position that we have taken.  The Association of 
Financial Advisers (AFA) provided testimony during Round 2 and provided submissions in response to 
Rounds 2, 5 and 6 and also in response to the Interim Report.  In each of these submissions where we 
addressed Grandfathered Commissions, we specifically stated that we do not support the payment of 
grandfathered commissions where no service is being provided.  We presented a number of 
recommendations to address the issues of uncompetitive legacy products and the failure to provide 
service with respect to grandfathered commission clients.  We went to particular lengths to explain 
the complexity of this issue and to highlight what needs to be done to address this issue for the benefit 
of clients.  We are concerned that our input has not been given due consideration. 
 
We have seen nothing so far from the Royal Commission that suggests a genuine consideration or 
understanding of this issue.  The questioning of the Acting Managing Director of AMP highlighted this 
issue again for us.  This is not a simple matter of switching off grandfathered commissions for clients 
and having them stay in their existing product.  Whilst we are aware of at least one major product that 
does allow for the turning off of grandfathered commissions and the rebating of this to the client, the 
vast majority of products are not set up this way.  Therefore, to facilitate a better outcome for clients, 
they need to be moved to a different product that does not have inbuilt trail commissions.  To move, 
they would need advice, and the Government would need to make a set of changes to make this easier. 
 

Association of Financial Advisers Ltd  
ACN: 008 619 921   
ABN: 29 008 921  

PO Box Q279  
Queen Victoria Building NSW 1230  

T 02 9267 4003 F 02 9267 5003  
Member Freecall: 1800 656 009  

www.afa.asn.au  

 

mailto:FSRCSolicitor@royalcommission.gov.au


AFA Submission – Royal Commission into Misconduct in the Banking, Superannuation and Financial 
Services Industry 

 2 

Whilst we accept that there are a number of clients who are in poor products and/or are not being 
serviced, we continue to challenge the assumption that the continuing existence of grandfathered 
commissions is universally contrary to the best interests of clients.  As we have said repeatedly, clients 
in broadly competitive products who are being serviced by their adviser should not be forced to move 
products.  There are many clients who are happy with the product that they are in and their adviser 
relationship.  In our submissions we have tried to summarise this position in the following table, 
including setting out what we think should happen. 
 

 Broadly Competitive Products Uncompetitive Legacy Products 

Adviser Services Provided No Action Required More analysis is required to 
understand why these clients 
have not been moved to a more 
competitive product. 

Adviser Services Not Provided Licensee action to ensure that 
services are being provided. 

Licensee action to ensure that 
clients are assisted where 
possible to move to more 
appropriate products. 

 
There are numerous legacy products where the solution for this issue is much more complicated.  We 
find it disappointing that the consideration of this issue has not been undertaken in an informed 
manner.  There is no analysis that has been undertaken by the government or the regulator on this 
issue that addresses this matter.  We would think that the starting point would include an investigation 
that leads to an awareness of the following matters: 

• The number of clients and the amount of money invested in products that pay grandfathered 
commissions. 

• An assessment of how many of these clients are receiving service from their nominated 
financial adviser. 

• How many product providers and products does this impact? 

• The number of products and impacted clients and assets under management where it is 
possible for the grandfathered commissions to be turned off and directly rebated to the client. 

• The extent to which, if clients were forced to move products, that they will be impacted by 
exit fees, capital gains tax, loss of grandfathered Centrelink deeming treatment on income 
stream products or loss of insurance. 

• The number of financial advisers who are impacted and the extent to which they have 
purchased businesses or books of clients in recent years that include grandfathered 
commissions. 

• The impact that this will have on the viability of some financial advice practices. 
 
In the absence of a genuine understanding of this issue, what is happening right now is simply a process 
lacking in anything approaching good policy formulation.  Put another way, this is not the way for a 
country to make important decisions that will impact everyday Australians. 
 
We note the Letters Patent for the Royal Commission made the statement that all Australians have 
the right to be treated honestly and fairly in their dealings with banking, superannuation and financial 
services providers.  Financial Advisers are Australians and should have these same rights. 
 
Round Seven Hearings 
 
In the Royal Commission’s 20 July 2018 media release, the Commission announced that there would 
be a seventh and final round of hearings which would ‘shift focus from examining past experiences to 
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looking at policy related issues which have been identified’. 
 
In our view, the Seventh Round did not live up to this objective of looking at policy related issues.  In 
terms of the parties that were on the stand and asked questions on the important financial advice 
matters, they had already announced positions in alignment with the overwhelming pressure on this 
issue.  As Senior Counsel said on 19 November 2018, only the AFA had definitively spoken out with 
respect to grandfathered commissions.  You had acknowledged that point, yet you chose to only speak 
about this issue with people who had announced decisions to partially remove grandfathered 
commissions.  All of these groups made announcement from June 2018 onwards.  The testimony of 
some of these senior executives clearly indicated that they were not familiar enough with the issue to 
appropriately contribute to a genuine policy consideration.  They all clearly understood which side 
they needed to be on from a public relations perspective, but that does not make good public policy. 
 
We would like to seek the opportunity to brief the Royal Commission on the detail with respect to the 
issue of Grandfathered Commissions.  We will make ourselves available to meet with you if you choose. 
 
The Impact of Royal Commission Recommendations 
 
In a democracy the debate on major change should be undertaken in an informed way where the 
proponents of each side of the debate get the opportunity to put their views forward and the decision 
is made on the basis of a genuine understanding of the key considerations and the impact. 
 
It seems to us that the Royal Commission could make a finding that the Government should consider 
the removal of grandfathered commissions, however subject to the Government undertaking a 
detailed and genuine analysis of the matter and consideration of the options, but leave it in the 
Government’s hands to make the final decision.  
 
We would also like to express our concerns about the Royal Commission also making 
recommendations about banning life insurance commissions or banning paying ongoing adviser 
service fees from superannuation accounts.  We believe that such recommendations would deliver a 
very poor outcome for financial advice clients and for Australia as a whole.  Life Insurance Commissions 
have been subject to significant reform as part of the 2017 Life Insurance Framework (LIF) package, 
that commenced on 1 January 2018 and will not be fully implemented until 1 January 2020.  These 
reforms emerged following a long period of industry consultation commencing in 2014.  The impact of 
these LIF reforms will be assessed by ASIC in 2021.  The FoFA reforms acknowledged that the conflicted 
remuneration provisions should not apply to Life Insurance (other than group insurance).  The effect 
of these reforms is that financial advisers will be paid the same level of commission on upfront business 
whichever insurer they recommend.  This is a material mitigant in the context of concerns that have 
been expressed with respect to conflict of interest.  The Royal Commission process has not had the 
opportunity to fully consider these issues, nor to consider international life insurance experience or to 
predict the outcome.   
 
Both sides of politics are likely to implement what the Royal Commission recommends.  The Shadow 
Treasurer has already announced that the ALP will fully implement the recommendations of the Royal 
Commission.  The Royal Commission therefore needs to be conscious that a definitive 
recommendation will in most likelihood result in what the Royal Commission recommends being 
implemented by the Government.  With some of these issues, there will be particularly significant 
consequences as a result. 
 
Concluding Remarks 
 
We believe that it is important that the Royal Commission considers the information that we have 
provided and our insight on the way this matter could be assessed and the potential solutions.  There 
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is much that the Royal Commission has asked questions about that could have a particularly material 
impact on the viability of the financial advice sector.  Achieving the right outcome for clients is critical, 
however this needs to be done based upon a genuine understanding of the issues and the needs of 
clients.  Often what is being advocated as being what clients want, is not the case.  Financial advisers 
also have the right to be treated fairly and honestly in this process and in their ongoing interactions 
with superannuation and financial services providers.  We would like to have the opportunity to discuss 
this with you and also to give you the opportunity to meet with some excellent financial advisers. 
 
Should the Royal Commission require clarification of anything in this submission or wish to contact us 
to arrange a meeting, then please contact us on (02) 9267 4003 or via email at 
philip.kewin@afa.asn.au. 
 
Yours Sincerely, 

 
Philip Kewin 
Chief Executive Officer  
Association of Financial Advisers Ltd 
 


