
 

 

11 February 2022 

 

Amanda Fairbairn, Policy Lawyer 

The Behavioural Research and Policy Unit 

Australian Securities and Investments Commission 

GPO Box 9827 

Brisbane QLD 4001 

 

By email: remediation@asic.gov.au 

 

 

Dear Ms Fairbairn, 

 

CP350: Consumer remediation: Further consultation 
 

The Association of Financial Advisers Limited (AFA) has served the financial advice industry for 75 

years.  Our objective is to achieve Great Advice for More Australians and we do this through:  

 

• advocating for appropriate policy settings for financial advice  

• enforcing a Code of Ethical Conduct  

• investing in consumer-based research  

• developing professional development pathways for financial advisers  

• connecting key stakeholders within the financial advice community  

• educating consumers around the importance of financial advice  

 

With the exception of Independent Directors, the Board of the AFA is elected by the Membership and 

Directors are practicing financial advisers.  This ensures that the policy positions taken by the AFA 

are framed with practical, workable outcomes in mind, but are also aligned to achieving our vision of 

having the quality of relationships shared between advisers and their clients understood and valued 

throughout society.  This will play a vital role in helping Australians reach their potential through 

building, managing and protecting their wealth.  

 

Introduction 

 

We thank you for the opportunity to provide feedback on Consultation Paper 350 and the proposed 

new Regulatory Guide on remediation. 

 

The AFA firmly supports the overall objective of client remediation, which is to return affected 

consumers to the position that they would have been in should the misconduct or error not have 

occurred.  We do nonetheless have some concerns about how the remediation process has been 

framed and how it has worked in practice in recent years. 

 

We note that this remediation regulatory guide applies to both large institutions and also small 

businesses.  Big businesses have greater capacity to afford the cost of a large scale remediation 

project and may be willing to take additional steps to avoid broader reputational damage.  We are 

also conscious that whilst it directly applies to licensees, it ultimately indirectly applies to authorised 
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representatives.  It is in this context, that it is appropriate to note that in the financial advice sector, 

authorised representative agreements invariably place very demanding contractual obligations on 

the authorised representatives, that can be leveraged well after the authorised representative has 

left the licensee.  We make the point that some of these remediation expectations that might 

appropriately apply to large institutions, can have a very significant impact on a large range of small 

businesses that don’t have the same level of resources or capability to respond in a rapid manner. 

 

We are also conscious that in the financial advice space, licensees are now covered by the notify, 

investigate and remediate obligations that have arisen as a result of the Financial Sector Reform 

(Hayne Royal Commission Response) Bill 2020.  This now places very demanding timeframes on the 

actions of licensees. 

 

Financial advice is a sector that has been in a state of turmoil for a number of years.  Passing the 

FASEA exam, constant regulatory change, fallout from the Banking Royal Commission, increased 

compliance obligations and a rapidly declining number of financial advisers have all been 

contributing factors.  Large scale remediation projects have also been another issue that has had a 

big impact on the financial advice sector.  Together this has taken a heavy toll on the financial 

adviser population, and elevated levels of stress and anxiety has been an outcome, with a range of 

serious and detrimental consequences eventuating.  This has been evidenced in the Australian 

Financial Advisers Wellbeing Report 2021, which was prepared by Deakin University and The e-lab. 

 

At the AFA, over the last few years we have received a number of complaints from members about 

how Fee for No Service remediation projects have been conducted.  At the outset, we must make it 

very clear that in no way do we condone charging fees when not providing any services.  That is not 

in dispute, and remediating clients in this situation is a must.  We are pleased that many financial 

advice clients who were genuinely impacted by Fee for No Service conduct have been compensated.  

The remediation projects have had a much deeper impact.  Many of these complaints that we have 

received from members, have been with respect to the impact on those who have always done the 

right thing.  In this context we make the following points: 

• The remediation programs have been negotiated between ASIC and the licensee, however 

there have often been significant consequences that flow on to the authorised 

representatives, and often where there is no basis to assume any wrong-doing.  Most of 

these programs appear to have taken a similar pattern, which suggests that ASIC has 

employed a hard negotiation approach with each group.  We assume that these negotiations 

have addressed issues such as the scope, the review approach and the basis to determine the 

amount of any compensation. 

• The prospect of an adviser proving that they have met all their contractual servicing 

obligations to all their clients over the last 10 years, can be a daunting prospect.  This is 

compounded by the reality that some of these client records (particularly in the earlier years), 

may be in paper form.  Some advisers have needed to spend a substantial amount of time 

and money proving that they have done nothing wrong. 

• We have seen former authorised representatives of a licensee be contacted by the licensee 

demanding client lists and proof of service many years after having left the licensee.  In one 

case, we observed the situation where the adviser had left this licensee ten years beforehand, 

yet were in receipt of a particularly demanding letter from the former licensee. 

• We are aware of a number of cases where clients have received large payouts with respect to 

a Fee for No Service remediation project, when they were completely happy with the service 

that they had received.  In some cases, they expressed concern for the implications of this 

refund on their adviser and sought to refund the money.  Clearly this outcome made many of 

them feel very uncomfortable.  We expect that there are a large number of people who have 

received windfall gains that they never expected and do not believe that they deserve. 

• Automatic remediation programs for clients who have paid less than $400 or $500 per year 

over a 10 year period, without checking whether the agreed services have been provided, 

creates doubt in the mind of the client as to whether misconduct has actually occurred on the 

https://static1.squarespace.com/static/581935f59de4bbcf73239f6e/t/60a31744301db14adb147fb6/1621301079871/Australian+Financial+Advisers+Wellbeing+Report+-+2021.pdf
https://static1.squarespace.com/static/581935f59de4bbcf73239f6e/t/60a31744301db14adb147fb6/1621301079871/Australian+Financial+Advisers+Wellbeing+Report+-+2021.pdf


AFA Submission: CP350: consumer remediation: Further consultation 

3 
 

part of their adviser.  This could damage the ongoing client relationship. 

• The fact that a licensee could choose to automatically pay out as much as $4,000 or $5,000 

per client, in order to avoid the need to review the client’s file, paints a picture of the extent 

of the workload in these remediation projects.  In some cases, huge amounts of expense was 

incurred to prove that nothing was done wrong.  This was a very hollow victory for those 

involved.  We are aware of cases where the adviser has incurred costs of well over $100,000 

in responding to the requests for information from their licensee. 

 

We address this issue further below, however the Fee for No Service remediation programs have 

placed a huge burden on many of the advisers in the large institutional licensees and the 

expectations that have been placed on some of these advisers have been extreme and unfair.  In our 

view, this places a spotlight on the manner in which the scope of these reviews have been expanded, 

and the apparent lack of consideration of the fairness or implications of this for those further down 

the line.  It is in this context that we do not feel that the issue of the expansion of scope has been 

adequately addressed in the regulatory guide. 

 

We note the repeated use of the words “misconduct or other failures”.  It appears to us that, whilst 

some of the matters that have resulted in remediation involved misconduct, many are the result of 

unintended mistakes, including system and process errors.  The word “misconduct” is used 

extensively throughout the draft regulatory guide. 

 

Fee for No Service Remediation 

 

As stated above, we do not dispute the existence of the Fee for No Service problem and the necessity 

of the actions to address it and to remediate impacted clients.  Charging a fee, and then not providing 

the agreed services, was never acceptable and should never have happened.  If these remediation 

programs were able to precisely focus on wrong-doing, without having a huge detrimental impact on 

those who did nothing wrong, then we would have no objections. 

 

In our view it would be better if there was more data on these remediation programs and the 

compensation payments that have been made.  Most of the reporting has focussed on just one number, 

however we know that there are a number of different categories.  From what we can tell, there are a 

range of different elements, including the following: 

• Salaried advisers, where agreed services were simply not provided. 

• Cases where the documentation does not exist or cannot be located to adequately prove that 

agreed services were provided, or where it does not meet the standards of the present day. 

• Cases where services were provided, however it is questioned as to whether the required 

services were completely provided. 

• Advisers who have since left the licensee, and accessing the files might be complicated by the 

fact that the business or the client book might have been on-sold.  There have also been cases 

where an adviser has purchased a book of clients and been held responsible for matters that 

relate to the time prior to the purchase. 

• Licensees agreeing to automatically pay out amounts below a certain defined threshold. 

 

We ended up talking to a number of advisers who were in the situation where they had been subject 

to a detailed review of a large number of files and they had been assessed as compliant with respect 

to the vast majority of their clients, yet were facing the need to explain why review meetings did not 

happen in certain years with some clients or trying to find certain documents to prove specific points.  

Often, if they were unable to respond to these points, they might have faced a significant financial 

cost.  This process had a huge personal and emotional impact on these advisers.  Across all those 

who were impacted, we believe that for most of them, there was no question that they had always 

sought to do the right thing by their clients. 
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Some common issues that emerged as part of this process were as follows: 

• What clients signed up for in their initial agreement, may not have been ultimately what they 

wanted from their adviser.  Whilst a client might have signed up for an annual review, they 

might have put more importance on a quarterly conversation about the state of investment 

markets, and the ability to ring their adviser in the event that they had any urgent questions.  

They might have declined some of their annual review meetings.  Clients often have other 

priorities.  Advisers cannot force clients to attend a review meeting. 

• Some of these reviews went back to 2008.  It was not common for licensees to have any rules 

or standards on servicing clients back then, and ASIC had no guidance on this either.  As 

noted in RG 000.20, the legal basis for these remediation programs was the high level and 

general obligations in Section 912A(1)(a) of the Corporations Act (i.e. efficiently, honestly and 

fairly).  File notes to set out the nature of a review meeting were often briefer in the past, and 

it was less common for a Record of Advice to exist, where the advice was for the client to 

hold their current investments.  In almost all cases, these advisers had passed their annual 

audit at that time without any of these servicing issues being raised and were completely 

unaware of the risk of this becoming an issue at a much later time. 

• Record keeping has improved over the years, with all records now held on electronic systems, 

whereas back in 2008, paper files were most common.  In many cases these files had been 

archived or even in some cases destroyed, either because of their age or the fact that the 

client was no longer a client of the adviser.  The work involved in retrieving files from archives 

and finding specific documents cannot be understated.  We heard stories of advisers 

spending days, if not weeks, searching through archive boxes in off-site storage. 

 

The Fee for No Service Remediation projects were essential, however our sense is that they could 

have been designed and operated in a manner that was fairer and where the onus of responsibility 

should not have been placed on financial advisers to prove that they had done nothing wrong, when 

there was no evidence to suggest that they might have. 

 

The Fee for No Service scandal has done untold damage to the financial advice sector.  This is not 

just in terms of reputational damage, but also in the impact that it has had on advice professionals, 

who have been diverted from servicing their clients to undertaking activity to investigate and search 

for documents, in order to help prove that they have met their obligations.  This has involved a huge 

cost in time and often in situations where there was no evidence of any wrong-doing.  There has also 

been a substantial mental health toll.  It has also been one of the major factors in financial advisers 

losing faith in their profession and choosing to leave financial advice. 

 

Responding to Consultation Questions 

 

A1Q1.  Do you agree with our proposed updates and/or clarifications in draft RG 000? For example, 

our proposal to introduce a $5 low-value compensation threshold. Feedback may be provided with 

reference to REP 707 or relate to issues not previously addressed. 

 

We do not agree with a threshold of $5.  We note that Regulatory Guide 94 Unit pricing: Guide to good 

practice from August 2008, has a threshold of 30 basis points and $20 for exited unit holders.  It is 

difficult to see why a threshold that was set 13 years ago in RG 94, would now be reduced to a quarter 

of that in 2022.  It should also be noted that the cost to calculate the loss in a unit pricing matter 

should be much more straight forward, as the product provider should have all the information that 

they need to do the calculation. 

 

If we assessed this on the basis of an average adviser fee of $2,500 per year, then $5 is just 0.2% of the 

fee.  Even the cost to process a payment of $5 would exceed the amount of the compensation.  This is 

a very low threshold. 
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In our view there needs to be a sensible balance between the cost to investigate and pay compensation 

of such a small amount and the ultimate benefit to the consumer.  How could it be justified to have 

the financial services firm spend, many hundreds of dollars to investigate a matter that only has a $5 

compensation amount?  This needs to be more reasonable for matters that involve the requirement to 

carefully investigate and then process a payment. 

 

In more complex matters, we do not believe that it is possible to limit the involvement of the client in 

the process.  Often with financial advice this is unavoidable, either due to seeking their feedback on 

exactly what happened through the advice process, to better understand their circumstances, or 

seeking their copy of key documents.  The assessment of the quality of financial advice, would rarely 

be possible to be done without meaningful input from the client.  This is naturally very different from 

a matter involving a unit pricing error or a mistake in an interest rate calculation, that could be done 

with little or no client involvement. 

 

We do not disagree with the concept of residual remediation amounts being paid to charities, however, 

we question the definition of the “do not profit from the misconduct or other failure” principle.  The 

reference to ‘profit’ in all of these remediation cases is most improbable, when the full cost of the 

remediation project is taken into account.  How would it be possible to profit?  We also question the 

inequity of this principle, where a residual remediation payment could be retained by a managed 

investment scheme or super fund, but instead needs to be paid to a charity when a small business 

financial adviser is involved. 

 

A1Q2 Are there any practical challenges associated with applying the draft RG 000? Please provide 

details, including relevant data and documentation. 

 

Our concerns with the applications of the draft regulatory guide are addressed above. 

 

A2Q1 Do you agree with our examples? If not, why not? 

 

The AFA supports the use of examples and we are broadly supportive of most of them, subject to 

some feedback below. 

 

We do not agree or have other feedback with respect to the commentary at the bottom of some of 

the examples.  Example 5 discusses opt-in methodology and refers to fees being charged when no 

adviser existed or when the client had asked for the adviser to be removed.  These matters are black 

and white.  They are either true or false and there are no shades of grey.  It is much more complex 

when you look at the matter of whether all agreed services have been provided, and where they were 

not provided in any particular year, whether this might have been as a result of the directions of the 

client, or whether the advice was appropriate.  Where matters are more complex, and the extent of 

the investigation that is required to resolve the need for compensation is greater, we do not believe it 

would always be inappropriate to pursue an opt-in scenario. 

 

We would like to have seen an example that looks at the issue of defining the scope of review for a 

Fee for No Service matter, particularly where it has moved well beyond the initial problem area and 

beyond the area where there were any direct signs of non-compliance.  As discussed above, we are 

concerned about how these remediation programs have been pushed widely into third party 

(authorised representative) businesses, without evidence or indication of non-compliance.  In our 

view, there needs to be a sensible balance in this between the realistic prospect of discovering non-

compliance and the cost that will be inflicted on the business to prove the absence of non-

compliance.  Pushing out this remediation review activity into broader and broader areas should be 

subject to sensible constraints, that consider the implications for all those who are involved. 

 

In terms of example 15, we would suggest that an approach based simply on compensating 

everyone, could be very problematic for a small business, and could potentially lead to insolvency, 
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which would be a worse outcome for clients.  There is not enough detail in Example 15 to understand 

what the underlying business is and how the problem arose.  If this is a matter of paying back a 

small amount of fees to a larger number of clients, then this is very different to paying back a large 

amount of fees to a smaller number of clients.  Equally, a once off matter is very different to an 

ongoing issue. 

 

We are concerned about Example 21.  There may be some advice clients who have paid their fees by 

credit card.  In a long running Fee for No Service, partial non delivery, or overcharging context, 

applying interest at a rate above 20% for an extended period could add hugely to the cost of 

remediation.  In this case, in our view, it would be reasonable to ask the client questions to 

understand if they were paying interest on these amounts at such a high rate on an ongoing basis.  

We would also question whether it is reasonable for the financial firm to pay such a high rate, if it is 

the consumer who has chosen to apply poor cash management practices.  We would certainly hope 

that financial advice clients were not making this mistake. 

 

A2Q2 Do you think there should be fewer examples in the draft RG 000? If so, which of the examples 

should be removed? 

 

Whilst we might favour modification of some of the examples, we do not believe that it is necessary 

to take any examples out.  In fact, as we have suggested above, we would like to see an additional 

example to assist with defining the scope when there is nothing more than a suspicion that a 

problem could exist more broadly, including in a separate third party business context (i.e. 

Authorised Representatives). 

 

A2Q3 Can you provide any other examples of a ‘fair and reasonable rate’ when calculating 

foregone returns or interest? If so, please provide reasons and any relevant data. 

 

We note that Example 23 (Cash rate plus 6%) and Example 24 (10 year Government Bond rate plus 

3%) offer rather generous risk free returns, well above what the consumer could get in the bank.  

These two examples are also quite different.  This should be contrasted with some of AFCA’s 

determinations which are indexed to CPI.  We do not support an overly generous rate in the absence 

of the knowledge of where the money might have otherwise been invested and what rate would have 

been generated. 

 

Concluding Comments 

 

The AFA supports a sound remediation regime that places clear and firm obligations on financial 

firms to do the right thing where clients have been disadvantaged.  We have set out our concerns 

above with respect to how some of the Fee for No Service remediation projects have been run in 

recent years and the detrimental impact that this has had on financial advisers who have been 

operating highly compliant businesses and who have the strong support of their clients.  We have 

raised some other issues with respect to the draft regulatory guide, that we ask to have considered. 

 

We would be happy to discuss this matter further, or to provide additional information if required.  

Please contact us on (02) 9267 4003. 

  

Yours sincerely,  

 
Phil Anderson 

Chief Executive Officer 

Association of Financial Advisers Ltd 


