
 

 

 

 
 
 
Committee Secretary 
Senate Economics Legislation Committee  
PO Box 6100 
Parliament House 
Canberra ACT 2600 

By email: economics.sen@aph.gov.au 

 

29 September 2017 

 

Dear Committee Secretary, 

AFA Submission – Inquiry into the Treasury Laws Amendment (Putting Consumers First – 

Establishment of the Australian Financial Complaints Authority) Bill 2017  

The Association of Financial Advisers Limited (AFA) has served the financial advice industry for 70 years.  

Our objective is to achieve Great Advice for More Australians and we do this through:  

• advocating for appropriate policy settings for financial advice  

• enforcing a Code of Ethical Conduct  

• investing in consumer-based research  

• developing professional development pathways for financial advisers  

• connecting key stakeholders within the financial advice community  

• educating consumers around the importance of financial advice  

The Board of the AFA is elected by the Membership and all Directors are required to be practicing financial 

advisers.  This ensures that the policy positions taken by the AFA are framed with practical, workable 

outcomes in mind, but are also aligned to achieving our vision of having the quality of relationships shared 

between advisers and their clients understood and valued throughout society.  This will play a vital role in 

helping Australians reach their potential through building, managing and protecting wealth.  

 

Introduction 

The AFA recognises that consumer protection is a critical part of the financial services industry and access 

to an External Dispute Resolution (EDR) service is an important part of ensuring that consumers interests 

are protected and that they can have confidence in the system. 
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The Australian Financial Complaints Authority (AFCA) EDR service will apply to Financial Service Providers 

large and small.  This means that it will apply to both large banks and a single person Australian Financial 

Services licensed financial advice business.  We note that the Minister’s speech to introduce this legislation 

talks about what is right for consumers and quotes a number of sources who are all speaking with respect 

to the consumer benefit, including small businesses.  It should not be lost that this is a new regime that will 

also impact a large number of small business financial service providers, who have much less capacity to 

pay, when compared to the big institutions, that seem to be emphasised in the speech. 

At the outset, we believe that it is important to emphasise that customers have a choice between utilising 

the External Dispute Resolution (EDR) scheme or the Courts.  An EDR scheme provides significant benefits 

for consumers as it provides a cost free and timely avenue to assess complaints.  In addition, the 

determination of the complaint is binding on the financial services provider, yet the consumer can choose 

to take the matter to court if they are not happy with the EDR outcome.  Thus, there are significant benefits 

in an EDR scheme for consumers.  The cost-free and binding nature of the determinations have a significant 

impact upon financial service providers.  The cost-free nature of the EDR scheme removes the most 

significant impediment that would otherwise prevent customers from raising frivolous complaints, whilst 

the inability to appeal a decision has a direct impact upon the cost of professional indemnity insurance. 

We do not believe that the Government has set out a clear policy position on whether an EDR scheme should 

be a cost effective scheme to deal with lower cost disputes or whether it should entirely replace the avenue 

of taking a complaint to court.  The proposal to increase the monetary limits and compensation caps appears 

to suggest that they want, in large part, for EDR to replace the Courts.  The key point that we seek to 

emphasise is that given the non-appealable nature of EDR determinations there is a very real impact upon 

professional indemnity insurance which has a flow on impact on the availability and cost of financial advice.  

This is necessarily a balancing act that needs to take the benefits of all parties into account.  At present, it is 

very much biased in favour of the consumer and to some extent big business. 

 

Lack of Regulatory Impact Statement 

The Government has not completed a Regulatory Impact Statement (RIS) and suggested that the Ramsay 

Inquiry was similar to a Regulatory Impact Statement.  The discussion on the RIS in the Explanatory 

Memorandum (EM) refers to the impact on business at a very high level.  It indicates that the cost will be 

$43.85 million per year, but provides no breakdown on where this cost is going to arise.  Neither is there 

any consideration of the upfront costs involved in the establishment of AFCA.  Businesses, both small and 

large, will need to update websites, financial services guides, procedures and other documentation to reflect 

the change of EDR scheme.  In year one, financial advisers will need to be members of both their old EDR 

and the new AFCA, resulting in a duplication of costs.  With all elements considered, the scale of these one-

off costs is likely to be significant.  The Government has not explained why the change to AFCA will drive an 

additional $43.85 million in cost each and every year.  For those impacted by this legislation, this should 

have been explained. 

The proposed increase in the general monetary limit to $1 million and the compensation cap to $500,000 is 

likely to have a significant impact upon the cost of EDR claims.  This will directly lead to an increase in the 

cost of professional indemnity insurance.  There appears to have been no analysis done on this and in fact 

there is no mention of professional indemnity insurance anywhere in the EM.  In a previous submission that 

the AFA provided to Treasury, we noted a number of examples where professional indemnity insurance 

had increased three-to four fold over a 10 to 12 year period at a time when policy terms have been 
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significantly tightened.  There has been a notable increase around the time of any increase in the monetary 

limits and compensation caps in the past.  The same will happened this time. 

 

Ability to Appeal Decisions 

It is particularly unclear as to why the ability to appeal a decision should apply to superannuation 

complaints and not to other complaints.  The explanation on page 13 of the Explanatory Memorandum, 

which justifies this on the basis of the “compulsory nature of superannuation and the obligation of trustees 

to act in the best interest of all beneficiaries” is unclear at best.  It is not compulsory for superannuation 

providers to be in the industry and a best interest duty also applies to financial advisers.  Clients always 

have the option to take action in the Courts. 

From a financial advice perspective, we would have been comfortable to see provisions introduced that 

allowed for there to be a sample based approach to appeals, in order to ensure that there was some 

mechanism to review decisions and to put greater controls and balance in the system.  

 

Failure to Consider Opportunities to Improve EDR 

We do not believe that the Government has taken this opportunity to fundamentally review the way that 

EDR schemes work to ensure a more efficient and balanced outcome.  In addition to the point above about 

the inability to appeal decisions, we believe improvement is also needed in the following areas: 

• Streamlined and cost effective approach to deal with fee disputes.  Often the charge for processing 

the complaint ($3,800 for a merits review) can exceed the amount of the claim, which results in 

pressure being applied to simply accept the complaint and pay.  Given that the cost to the financial 

adviser commences before the client has provided any substantiation of the complaint, this is an 

unbalanced situation, particularly for small complaints.  The cost for processing fee disputes should 

be reduced. 

• Sensible apportionment of blame where multiple issues are involved or there is contributory 

negligence.  In the past, financial advisers have often taken 100% of the load when the primary 

reason for loss has been product failure.  This is an area that needs to be addressed. 

• The ability to join other responsible parties to the claim. 

• The avoidance of inappropriate mechanisms to split complaints in order to fit the complaint under 

the monetary limit or the compensation cap. 

It is unclear why it is possible to join third parties to superannuation complaints, but not for other types of 

complaints. 

In the process of merging the operations of the existing EDR schemes and the Superannuation Complaints 

Tribunal, the Government had the opportunity to consider whether the rules and procedures of one should 

be applied to the other, however it appears that there has been no effort to do this and the additional powers 

that apply to the SCT for superannuation complaints will simply be applied to AFCA, but only for 

superannuation complaints.  There is no indication that the Government has listened to the concerns of 

financial advisers with respect to the issues in the current EDR system. 
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Monetary Limits and Compensation Caps 

The AFA does not support the proposed increase in monetary limits and compensation caps.  We believe 

that if the caps are to be increased, then as a minimum, financial service providers should have the ability 

to appeal decisions.  The courts have a sensible role to play in complaints of a material size. 

We also oppose the right of ASIC to give a direction to increase the monetary limits and compensation caps 

that apply to AFCA.  It is not evident from this power, what steps ASIC will need to take before making a 

determination and whether they will undertake detailed investigation of the consequences of the change or 

whether there will be any requirement for consultation with industry.  Such action could have significant 

implications on industry, including the likely cost of complaints, the impact on professional indemnity 

insurance and the potential exit of financial advisers from the industry. 

As ASIC has a specific role in protecting consumers and investors it would seem that they have an increased 

likelihood of advocating for higher monetary limits and compensation caps.  For this reason, we believe that 

it would be more appropriate for the decision making on the most appropriate limits and caps to be given 

to an independent party. 

We also note that the legislation does not stipulate the timeframe that AFCA has in order to respond to an 

instruction to increase monetary limits and compensation caps.  It would seem that AFCA and financial 

service providers should be allowed adequate time to make such critical changes to the scheme. 

 

Referring Matters to Appropriate Authorities 

The AFA supports the reporting requirements for AFCA, noting that the draft legislation required that all 

contraventions of the law needed to be reported.  This would have been an excessively demanding 

obligation for AFCA, and the regulator receiving the referral, as it would have needed to include very minor 

breaches of the law, where no interest or action would be taken as a result of the referral.  This is an 

important change that will at least reduce the additional cost impact for the AFCA regime. 

We are also supportive of the requirement to report the refusal or failure of a party to a complaint to give 

effect to a determination made by AFCA.  This is one of a number of measures that should minimise the risk 

of unpaid determinations and thus reduce the need for a Compensation Scheme of Last Resort. 

As the new professional standards regime for financial advisers is introduced over the coming years, Code 

Monitoring Bodies will need to assess member compliance with the code of ethics as defined by the 

Financial Adviser Standards and Ethics Authority (FASEA).  Information sharing with professional bodies 

will become essential and we believe that the AFCA legislation should allow for the sharing of informaiton 

between AFCA and Code Monitoring Bodies.  This should be addressed to better enable Code Monitoring 

Bodies to do their job once this becomes effective from 1 January 2020.   

We note that there is no detail around what constitutes a serious contravention of the law and that ASIC 

will consult on this prior to providing regulatory guidance.  We also note that there is no maximum 

timeframe for the reporting of serious contraventions.  In our view AFCA should have sufficient time in 

order to be confident that a matter is a serious contravention of the law, rather than the likelihood of a 

potential serious contravention. 
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IDR Reporting to ASIC 

The AFA supports sensible IDR reporting to ASIC and public reporting where it is used for appropriate 

purposes.  In our view this would include the release of information on best practice in complaints 

management.  We do not believe that “name and shame” should be the primary approach, but may eventuate 

if there is a pattern of poor performance. 

The requirements for IDR reporting have not been set down and we would not want this to become overly 

burdensome or costly for financial service providers.  This should be limited to higher level data on an 

annual basis.  At present ASIC has unlimited powers to define the requirements for reporting.  There should 

be a requirement for ASIC to consult with industry on the requirements for IDR reporting. 

We believe that this complaints data can assist ASIC in monitoring trends and as a front line source of 

information on issues within the broader industry.  It is important that it is used for the right purpose and 

not for it to become a costly bureaucratic process. 

We note that this provision will become effective from the day after royal assent.  We would recommend 

that any reporting obligation that is placed on licensees should be introduced with sufficient lead time to 

ensure that reporting was on a prospective basis and not retrospective.  It is not clear that this is going to 

be the case. 

 

Efficiency and Competitive Pressure 

Whilst we see the potential merits for consumers in a one-stop shop, we also recognise the potential risks 

of such an outcome.  In particular, the AFA appreciates that there is some level of competition in the market 

place at the moment, that enables financial service providers to choose their EDR scheme.  Such competitive 

tension ensures that there is an incentive for the EDR scheme to remain efficient and cost effective.  The 

suggestion by the Ramsay review as noted in paragraph 4.7 in the EM, that competition could drive benefits 

for financial service providers, to the disadvantage of consumers, is highly improbable and has certainly not 

played out in the current model.  Without competition, it is possible that the focus upon operational 

excellence will disappear and there will be no incentive to deliver cost effective dispute resolution services.  

Such an outcome would be disadvantageous for all parties.  We believe that measures need to be added to 

ensure that the dispute resolution service remains efficient and effective. 

It should be noted that once AFCA is established, it would be virtually impossible to replace them.  As the 

single EDR scheme they will have the majority of the necessary resources in the market and the only 

infrastructure to run such a scheme.  This is a particularly risky position for the Government and the 

industry alike. 

We note that the legislation provides very general powers to ASIC in terms of setting requirements of the 

AFCA scheme and reporting by licensees.  It is our view that these powers should be more clearly defined 

or as a minimum subject to consultation provisions.  We would want to see that these powers were used to 

drive efficient outcomes, and hold AFCA accountable to all stakeholders, rather than to focus solely on 

consumer outcomes. 
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Accountability 

The legislation establishes a monopoly EDR scheme, where no competition is possible.  There are inevitably 

significant risks with the operation of a monopoly, including a lack of accountability and uncompetitive 

pricing.  It is our view that additional accountability measures need to be put in place.  This might include 

consultation processes and stakeholder panels.  It might also require some level of oversight by a body with 

broad representation.  We note the requirement for independent reviews, however there is no timeframe 

stipulated or guidelines on the scope or measures for the review to ensure that this would be a 

comprehensive and inclusive exercise.  We recommend that costing benchmarks be completed on a regular 

basis to ensure that AFCA remains efficient.  More needs to be done to ensure that AFCA will be genuinely 

accountable to key stakeholders. 

 

Increasing Cost to Provide Financial Advice and Reduced Access 

The costs of providing advice in future will increase because of this new scheme.  This comes at a time of 

other increased costs for the profession, including the introduction of ASIC Funding, and the establishment 

of FASEA when business revenue is also under pressure from changes such as the Life Insurance 

Framework.  In aggregate, these expected cost increases have the potential to reduce some consumers’ 

access to quality financial advice and could lead to some smaller licensees exiting the market due to 

increased professional indemnity costs.  The AFA believes that great advice for more Australians leads to 

significant community benefits however the increasing costs of running an advice licensee and advice 

practices could lead to consumers having less choice when selecting an advice professional, and also making 

financial advice less affordable.  It is essential that the overall regulatory reform program does not lead to 

a reduction in the availability or affordability of financial advice. 

If it becomes too costly to service advice clients in future – in part due to the cost of dispute resolution and 

the contingent cost of professional indemnity insurance – then smaller businesses are more likely to exit 

the industry or merge with larger businesses.  This is likely to result in a reduction in the diversity in the 

market and an increased in the level of concentration and domination by the larger institutions.  This will 

result in a reduction of choice for consumers.  The impact of increased costs on financial service providers 

and the resultant increase in the cost of financial advice and reduced access to financial advice will have 

broad consequences, including a lack of competition and advice that is so unaffordable, average Australians 

who may need it most will miss out. 

 

Transitional Arrangements 

The transition to the new model involves significant risks and will need to be carefully managed to avoid a 

loss of capability and a consequential decline in consumer outcomes.  It is not apparent to us how this 

process will be managed.  There are significant risks in the potential effective merger of three existing 

entities into one new entity, particularly in terms of the distraction of focus and the potential loss of critical 

resources and capability.  Whilst the Government has appointed a transition team, it is not clear what they 

can do to minimise the potential risk of this process not working well and there being a loss of capability as 

a result. 

It is further noted that the existing schemes would need to continue to operate for a period of time to 

complete existing cases.  It is unclear how this can happen at the same time as the new scheme is established 
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and all with the same resources.  We have serious concerns about the potential impact on service standards 

during this transition period. 

It is also apparent that the only candidates to become AFCA are one of the existing schemes.  There is no 

clarity as to how this could play out and what it might mean for the management of existing complaints. 

The legislation and the EM include no measures to ensure that the establishment of the new entity and 

transition will be effectively managed to avoid the significant potential downside. 

 

Improving Fairness and Transparency in EDR 

The AFA’s network of financial advisers and licensees consider that the fairness of the dispute resolution 

system needs improvement.  There have been particular instances of apparent unfairness or lack of 

procedural fairness that indicate that some latent unfairness exists in the system.  The new scheme needs 

to take into account the issues and concerns of all parties. 

One of the key objections from financial advisers is that the EDR system is entirely weighted in the favour 

of consumers with clients having the ability to make cost free complaints against a financial adviser that are 

binding on the financial adviser and cannot be appealed.  They are not subject to the normal processes of 

court proceedings and yet can involve very substantial payouts.  As stated above, the cost of professional 

indemnity insurance for financial advisers has increased significantly in recent years and this is expected 

to leap as a result of the implementation of AFCA, particularly if the increases in the monetary limit and 

compensation cap, as recommended by the Ramsay Inquiry, are implemented.   

There is a perception amongst some advisers of a lack of natural justice in the current system.  The scheme 

needs to be accountable to both consumers and financial service providers and there is no apparent 

mechanism for it to be held accountable to financial service providers. 

The AFA considers that in order to address this issue, at least one of the industry directors should be an 

experienced financial adviser. 

 

Concluding remarks 

Dispute resolution in financial services has been a source of many complaints over the years – from 

consumer groups, industry and advice professionals.  In the AFA’s view, this is reflective of the difficult place 

that dispute resolution resides when consumers are at risk of significant financial loss, loss of assets and 

loss of protection.  Effective dispute resolution is critical to ensuring that there is confidence and trust in 

the financial services sector, which is a major contributor to the Australian economy.   

Whilst the current system is broadly effective, there are some areas that the AFA considers require 

improvement to create a fairer and more transparent system. 

Whilst the basis for this reform is sound in seeking to deliver quality outcomes for consumers, there are a 

number of potential risks that do not appear to have been adequately addressed.  The lack of a regulatory 

impact statement or consideration of the potential impact upon costs is a significant gap.  The AFA strongly 

recommends that the monetary limit and compensation cap are not increased until the potential 

consequences of this are comprehensively investigated. 
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The AFA welcomes the opportunity to make this submission.  Should you require any clarification with 

respect to this submission then please contact us on 02 9267 4003. 

Yours sincerely,  

 
Philip Kewin 
Chief Executive Officer  
Association of Financial Advisers Ltd 

 


