WELCOME

Robert Coulter,
General Manager, Partnerships

Today’s webinar
• 1 Hour CPD available – AFA will send details within the
next week.
• As a webinar attendee you are on ‘mute’ during the webinar
• Questions will be answered at the end of the presentation.
Please use the Zoom QA function (not the Chat function) to
ask your question.

Exploring real life ethical insurance dilemmas
You choose the adventure!
Dr Jeffrey Scott – Head of Advice Strategy
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This presentation is intended for adviser and internal use only and should not be provided to clients or attributed to MetLife in any advice provided.
This material is intended to provide general information only and has been prepared without taking into account any particular person’s objectives, financial situation or needs
(‘Circumstances’). Any general information contained within or given during this presentation (whether orally or in writing) does not consider your Circumstances. Nothing in this
presentation is intended to be investment, financial advice or a recommendation to invest in a financial product. Before acting on such information, you should consider its
appropriateness, taking into account your Circumstances, and read the applicable Product Disclosure Statement (PDS) and obtain professional advice in this regard.
MetLife and its related entities distributing this document and each of their respective directors, officers and agents believe that the information contained in this document is correct
and that any estimates, opinions, conclusions or recommendations contained in this document are reasonably held or made as at the time of completion. However no warranty is
made as to the accuracy or reliability of any estimates, opinions, conclusions, recommendations (which may change without notice) or other information contained in this document
and, to the maximum extent permitted by law, MetLife disclaims all liability and responsibility from any direct or indirect loss or damage which may be suffered by any recipients
through relying on anything contained within or omitted from this presentation (orally or in writing).
Superannuation, tax and other relevant information is based on our interpretation of law as at the date of this presentation. The information contained in this presentation or given
during this presentation does not constitute legal or tax advice. You should not rely on the superannuation or tax information in this presentation and seek your own expert advice.
The information provided in this presentation is not intended to be a comprehensive review of all developments in the law and practice, or to cover all aspects of those referred to.
Readers should take their own specific legal advice before applying it to specific circumstances. Nothing in this document is intended to provide legal or other professional advice.
Readers should not rely on any information contained in this document as if it were legal or other professional advice.
This presentation has been prepared by MetLife Insurance Limited (MetLife) (ABN 75 004 274 882, AFSL No. 238096) and is not intended to constitute financial product advice. It
has been prepared without taking into account any person’s objectives, financial situation or needs.
Information in this presentation is not to be shared with any third parties. Although the statements of fact in this presentation are obtained from sources that MetLife considers reliable,
no warranty as to the accuracy, reliability or completeness of any such information is provided.
Products are offered by MetLife, which is an affiliate of MetLife, Inc. and operates under the "MetLife" brand. None of the obligations of MetLife is guaranteed by MetLife, Inc.
(Incorporated in the USA) or any other member of the MetLife group. This Presentation was prepared by and remains the property of MetLife.
The presentation may not be used without the prior express approval of MetLife.
March 2020

Agenda
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1. Ethical considerations and reflections
2. Non-disclosure and remedies (refresher)
3. Case study #1 - “Pub Talk”
4. Case study #2 - “It’s all in the genes”
5. Case study #3 - “A weighty dilemma”
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Objectives and outcomes
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1. Reflect upon the FASEA Code of Ethics and other personal ethical considerations
2. Review and refresh understanding of the duty of disclosure and the potential implications
and remedies of non-disclosure and misrepresentation
3. Explore three real world case studies involving life insurance and the complexities of the
client relationship and the Duty of Disclosure, in a group discussion environment.
•

Weigh up different courses of actions and potential outcomes

•

Look deeper at how the Duty of Disclosure works in practice

•

Applying these learnings into your business process

•

Consider how the FASEA Code of Ethics could relate to these cases

6

Ethical considerations
and reflections
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FASEA Code of Ethics
From January 2020

•

•

12 standards in the areas of
•

Ethical behaviour

•

Client care

•

Quality process

•

Professional commitment

Must act at all times, in all cases, in a
manner that is demonstrably consistent
with the standards

•

The code will be monitored by an ASIC
approved body
https://www.fasea.gov.au/wp-content/uploads/2018/03/Exposure-Draft-consultation-template-Code-of-Ethics.pdf

Personal ethical reflections
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•

Would I be happy for this decision to be headline news tomorrow?

•

Is there a universal rule that applies here?

•

Will the proposed course of action bring about a good result?

•

What would happen if everybody did this?

•

What will this proposed action do to my character or the character of my organisation?

•

Is the proposed course of action consistent with my values and principles?

Guiding principles

•

You can’t make people tell the truth

•

Make aware of obligations under Duty of Disclosure

•

Make consequences of non-disclosure crystal clear

•

Do not be seen as a party to failure to meet Duty of Disclosure

•

Your actions always align to efficient, fair and honest
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Non-disclosure and remedies
(refresher)
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Duty of Disclosure
Before you enter into a contract of insurance, you have a duty to tell
us anything that you know, or could be reasonably expected to know,
which may affect our decision to insure you and on what terms.

Royal Commission recommendations (which the government has agreed to):
•

The duty of disclosure should be replaced with a duty of reasonable care not to make
misrepresentation.

•

The remedy in s29(3) for avoidance of a contract for innocent non-disclosure should
be amended so that the insurer can only avoid if it would not have entered into a
contract on any terms.
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Classifying non-disclosure

•
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Non–disclosure is failing to tell the insurer information the insured knows that they are
legally obliged to disclose

•

Misrepresentation is disclosing something that is false.

Non disclosure/misrepresentation
+
Deceitful mind
=
Fraudulent

Non-disclosure/misrepresentation
+
Non-deceitful mind
=
Innocent
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Remedies for non-disclosure
•

If the failure/misrepresentation was undertaken fraudulently, then the insurer may avoid
the contract at any time

•

If the insured was not fraudulent, the insurer may avoid the contract within three years
after the contract was entered

•

The insurer may vary the contract at any time so as to be in the same position if the duty
of disclosure had been complied with.

•

A policy may be “unbundled” (e.g. life and TPD) so as to vary only the impacted benefit.
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Case study #1

“Pub Talk”
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Ethical dilemma #1
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Case summary
•

A long standing and financially valuable client has income protection.

•

They are on claim – you helped do the admin and got the claim accepted.

•

You overhear them in the pub “bragging” that they are pulling a fast one over the
bloody insurance company.

What do you
do?

16
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Ethical dilemma #1: Table discussion
Considerations

•

Is it fraud or just pub talk?

•

Do you have any obligations?

•

Do you / should you challenge the client?

•

What impact does this have on other insurance clients?

•

Should you care about the life company?

•

Can you be a whistle-blower?

•

How do you whistle-blow?

•

Can the life company use investigators?

•

Will your business lose money by taking action?

•

What would you other clients expect of you?
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Ethical dilemma #1
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Summary: Ideal outcomes
•

Talk to customer – impact of fraud and consequences

•

You should not make future representations to life company

•

Consider withdrawing previous claims representations

•

Licensee whistle-blower/internal policy

•

Would professional standard 12 apply?

PROFESSIONAL COMMITMENT
Individually and in cooperation with your peers you must uphold and
promote the ethical standards of the profession and hold each other
accountable for the protection of the public interest.
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Case study #2

“It’s all in the genes”
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Ethical Dilemma #2
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Case summary
•

A very close friend (age 50) is diagnosed and successfully beats a diagnosis of breast
cancer. Subsequently becomes active in fund raising and participates in a genetic test for
breast cancer as part of research program (you are not aware of the results).

•

She has asked you to provide insurance advice to her daughter.

•

When completing the tele interview the daughter does not make any disclosure in
relation to her mothers genetic test or family history.

•

You get an electronic copy of the personal statement and notice the possible issue of nondisclosure.

What do you
do?
20
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Ethical dilemma #2: Table discussion
Considerations

•

Is this non-disclosure?

•

Can you non-disclose someone else’s health history?

•

Are you required to disclose genetic tests, regardless of the results?

•

Can a life company ask for genetic test results?

•

Could a life company ask you to undergo a genetic test?

•

What if the genetic test was for research purposes?

•

Is paper or tele based underwriting provide a “safer”
option for you or your client?
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Ethical dilemma #2
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Summary
•

Re-affirm duty of disclosure and consequences

•

Privacy issues would make challenging client directly over family history inappropriate

•

Insurer cannot initiate ask an applicant to undergo a genetic test

•

Insurer may ask applicants to provide existing genetic test result

•

A genetic test result can only be used to asses the “tested applicant”

•

Disclosure of a 3rd party / family history is problematic and is essentially an honesty
question.

FSC Standard No. 11 Genetic Testing Policy
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Ethical dilemma #2
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Summary
•

Does paper or tele based underwriting strengthen / weaken disclosure?

•

How do you avoid being “responsible” for disclosure?

LEGAL CASE STUDY
The Court recognised that insurers routinely take applications
over the telephone. The Court confirmed that during these
calls, it is not reasonably practicable for insurers to give
information about the duty of disclosure in writing. Insurers
must give the information orally during the call and also give
the information in writing within 14 days. The Court held that
the insurer complied with these requirements in this case.
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Case study #3

“A weighty dilemma”
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Ethical Dilemma #3

Summary:
•

Client applying for insurance declares weight to be 80kg

•

From your experience they are considerably more than 80kg

What do you
do?
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Ethical dilemma #3
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Considerations

•

Do nothing… it’s the client’s responsibility

•

Do nothing… you could be wrong

•

Do nothing… it’s too embarrassing/don’t want to offend

•

Do nothing… how can a life company prove what someone weighed years later?

•

Do something… make light of the situation “you have understated your height”

•

Do something… “I ask all my clients to step on the scales over here…”

•

Does professional standard 6 apply?

CLIENT CARE
You must take into account the broad effects arising from the client
acting on your advice and actively consider the broader long term
interests and likely circumstances of the client.

Ethical dilemma #3
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Do nothing – how can a life company prove what someone weighed years later?
Legal case study
•

Applies for cover (tele-interview) in 2009 and declares weight is 110kg.

•

Dies in 2013 and weight is 180kg.

•

Weight was recorded in 2008 at 180kg and greater than 200kg.

•

Claim declined due to non disclosure - goes to trial.

•

Estate argued that between 2008/9 he had lost weight and subsequently regained it.

•

Insurer obtains invoices from King Size Beds, Big & Tall. Facebook pictures just prior to
date of application were analysed and showed he was 90kg heavier than disclosed.

•

Policy was avoided due to fraud.

Ethical Dilemma #3
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Considerations
Insurers are aware that disclosure is often understated and can vary over time. They
represent some of the most common areas of non-disclosure.
•

Height

•

Weight

•

Alcohol

•

Tobacco

•

Use of social “recreational” drugs

Clients need to treat these questions as more than just “guesses” or
“doesn’t matter the insurer will never find out”

Summary
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1. FASEA Code introduces new ethical considerations

2. Non-disclosure may have an impact at time of claim

3. Utmost good faith is a two-way responsibility between insured and insurer
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Questions?

Thank you.

Exploring real life ethical insurance dilemmas
You choose the adventure!
Dr Jeffrey Scott – Head of Advice Strategy
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