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Welcome!
Webinar duration
• 11:30am start time, 1:00pm finish time
CPD - 1.5 hours CPD available
As a webinar attendee you are on ‘mute’ during the webinar
Questions are welcome during the webinar – please only use the Q&A
function (not the Chat function).

FASEA Code of Ethics – Key Announcements
11 Feb 2019 – Release of the FASEA Code of Ethics*
18 Oct 2019 – Release of Code of Ethics Guidance
12 - 14 Nov 2019 – Consultation on the Code
26 Nov 2019 – ASIC Announces Facilitative Approach
20 Dec 2019 – FASEA Response to Code Submissions

Structure of the Code – Introduction
The introduction, in the Legislative Instrument suggests some insight:
…promote enhanced consumer trust and confidence in financial planners and
financial advisers and refocus them from providing commercial services to acting as
professionals.
While the ethos of “the market” legitimises the pursuit of self-interest through the
satisfaction of others’ wants, the ethos of “the professions” aims to secure the public
good through the subordination of self-interest in favour of serving the interests of
others.
This Code imposes ethical duties that go above the requirements in the law. It is
designed to encourage higher standards of behaviour and professionalism in the
financial services industry.

Where are we at with the FASEA Code of Ethics
• Financial advisers are required to comply with the Code of Ethics from 1 January 2020 and
licensees still need to take reasonable steps to ensure their advisers comply with the Code
• ASIC will not be monitoring or enforcing individual advisers’ compliance with respect to the Code
• ASIC will take a facilitative approach to compliance with Standards 3 and 7 of the Code until the
new single disciplinary body is operational
It is important to note:
• Consultation is ongoing
• There remains a lot of uncertainty
• Further guidance will be issued during 2020
• Advisers should be very careful and considered about making important decisions quickly, as we
have received a clear message, that this is not what is expected

Structure of the Code – 5 Values
Trustworthiness
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Competence
Honesty
Fairness
Diligence

Structure of the Code – 12 Standards
Ethical Behaviour – Standards 1 to 3
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Client Care – Standards 4 to 6
Quality Process – Standards 7 to 9
Professional Commitment – Standards 10 to 12

Structure of the Code – Understanding
How to seek to gain an understanding of the Code - Key Elements:
• The 11 February 2019 Legislative Instrument setting out the five values and the 12
standards, supplemented by the explanatory statement
• The 18 October 2019 Guidance on the five values and the 12 standards, including
32 Examples
• The 20 December 2019 Additional Guidance, with 11 Consultation key themes, and
answers on the first seven

Influences on the Code
The construct of the Code seems to be based upon what is seen as the worst
elements of the financial services sector, even where these are not common:
• The receipt of large fees for the referral of clients to property developers
• Placing clients into SMSFs, so that they can borrow to invest in property
• Continuing to charge fees, even when no services are being provided
• The recommendation of products to generate an income for the adviser, when
they are not in the best interests of clients (i.e. churning)
• Clients blindly doing what their adviser recommends, where there is little
understanding or benefit
• Providing advice in an area where the adviser lacks competence

Standard 1
You must act in accordance with all applicable laws, including this code, and not try to avoid or
circumvent their intent.

Additional requirements under FASEA Code
• extends your legal obligation to also include any actions you take to avoid or circumvent legal
obligations
Possible Example:
• Deliberately structuring your arrangements to treat some clients as general advice or wholesale

Standard 2
You must act with integrity and in the best interests of each of your clients.

Additional requirements under the FASEA Code
• This FASEA best interest duty does go further than the legal requirements and the safe harbour steps in
s961B of the Corporations Act. The Code introduces:
• An obligation for you to act with integrity and apply this to your best interest duty requirements
• Includes the confidentiality and privacy of client information in your best interest obligations
• Treat all clients in a respectful and professional way
• States that you should manage your business so that each client has a fair share of your
attention, skills and time

Standard 2 – Does this change the advice process
• Besides complying with your current obligations under BID, you need to also address the client’s
likely future circumstances.
• Going forward, it will not be enough for you to limit your inquiries to the information provided by
the client; you will need to inquire more widely into the client’s circumstances and environment
and fully take these into consideration when providing advice.

Standard 3
You must not advise, refer or act in any other manner where you have a conflict of interest or duty.
Key differences under the FASEA Code
• The strict conflicts of interest requirements in this Standard remains somewhat unclear.
• However it is clear that Standard 3 prohibits:
• You from providing advice or acting for your client if you have a conflict of interest where a variable component
of your remuneration depends on the amount or volume you recommend in relation to products.
• Conflicts include referral fees if referring a client to a different service provider for a fee; and where there is a
conflict in your duty between one client and another client (i.e. possibly between parents and children).
• Standard 3 focuses on the conflicts of interest you or your principal may have with the interests of your client.
Example: As an adviser, I have a referral arrangement with a Mortgage Broker. I refer my financial advice clients to
the Mortgage Broker when my clients need help with their mortgage or any new loans. In return, the Mortgage
Broker gives me a $500 payment from the commission they receive for the loan/mortgage. Given this is not a
financial product that is affected by the Code can I still receive this fee?
Answer: Referral fees received from a third party directly to the adviser will breach the Code of Ethics.

Standard 3 – Guidance so far
The December 2019 FASEA announcement specifically addressed the issue of the receipt of life
insurance commissions and clarified that this was acceptable under the following conditions:
• The advice and product recommendation is in the best interests of the client;
• The commission received is fair and reasonable and represents value for the client and is fully
understood by the client;
• The client understands the benefits, costs and risks of the insurance advice;
• The advice and fee structure are appropriate for the client; and
• A disinterested or unbiased person, in possession of all the facts, would reasonably conclude
that the remuneration would not lead the adviser to prefer the interests of someone
(including their own) over the client’s best interest.
It would appear that the same rules will apply to asset-based fees and brokerage arrangements.

Standard 3 – Guidance so far
The December 2019 FASEA announcement did not fundamentally change FASEA’s firm position that
they have taken on referrals and did not provide an answer on the issue of paying for the receipt of
referrals. It did, however, open up an interesting point of clarification:
• referrals to specialists or other professionals are acceptable and required where you have a
conflict, however, Financial Advisers cannot receive referral fees from a third party
• The Code in general applies only to relevant providers (financial advisers). it does not apply to
the broader business structures which employ those advisers.
• Referral arrangements through those broader business structures are not governed by the
Code. This would include joint venture arrangements.
Clarity is Required:
• Referral fees – greater clarity has been requested on what fees are banned, including fees
paid for the receipt of referrals.
• Reciprocal Referral Arrangements – Further clarity is required, where there is no fee,
however, where the benefit is the expectation of future business.

Standard 4
You may act for a client only with the client’s free, prior and informed consent. If required in
the case of an existing client, the consent should be obtained as soon as practical after this
code commences.
Key differences under the FASEA Code
• You may only act for a client with the client’s free, prior and informed consent
• This requirement to obtain consent may apply to existing clients
• It introduces the requirement to have ‘reasonable grounds’ that your client understands and
agrees to the arrangements.
Clarification in the December Announcement:
“If an adviser has already received the client’s free, prior and informed consent, Standard 4 and 7 have
been met. If they haven’t, they will need to work out a practicable timeframe to do so. This will be
influenced by a number of factors including number of clients, next scheduled contact etc.”
Example 2 in the December announcement appears to imply that for Grandfathered commission clients,
consent should be obtain by Dec 2020, however that is the legal end date for these payments.

Standard 4 – How does this potentially affect the
advice process?
• A signed engagement letter, ATP, or Opt-in is possibly no longer enough, or at least not forever.
• Before you start to act, you must have explained to your client, clearly and simply: – What
services will be provided, the terms on which they will be provided; and how the services will be
recorded and the privacy and confidentiality arrangements applicable to them.
• “Informed consent” requires that the client understands and agrees to the arrangements. You
will need to be satisfied of this and have reasonable grounds to be satisfied.

File note, file note, file note

Standard 5
All advice and financial product recommendations that you give to a client must be in the best
interests of the client and appropriate to the client’s individual circumstances. You must be satisfied
that the client understands your advice, and the benefits, the costs and the risks of the financial
products that you recommend, and you must have reasonable grounds to be satisfied.

Key differences under the FASEA Code
• You must take into account your client’s broader, long-term interests and the client’s likely future
circumstances, This includes:
• Requiring you to be satisfied that your client understands your advice, including your
recommendations, the benefits, costs and risks
• Your advice must be clear and simple
• You must have reasonable grounds to be satisfied

Standard 5 - How to Comply with this Standard
Reasonable grounds to be satisfied
• You need to be satisfied that the client understands:
• The advice and recommendations you give
• The benefits and risks of the recommended products
• The costs involved
• Your ongoing management of the strategy and recommendations made
File noting is critical
• You need to demonstrate, on the file, that you have engaged and discussed your advice and recommendations,
and how they are appropriate to the client’s broader long-term interests and likely future needs – Benefits, costs
and risks of the advice
Examples of how to enhance your documentation in this area
• Consider including questions to assess your client’s comprehension of your advice – Can the client repeat or
summarise the advice? – Is it appropriate to use testing questions? – Do they genuinely understand the advice.
• The test is subjective and may differ between clients

Standard 6
You must take into account the broad effects arising from the client acting on your advice and actively
consider the clients broader, long term interests and likely circumstances.

Key changes under the FASEA Code
• This standard requires you to consider trigger events and possible future circumstances that may
impact the client e.g. such as the “aged care needs” of your client and your client’s family members
• To consider the broad effects of your client acting on your advice, on your client and their family
members
• The intent of this standard is to ensure you proactively seek and elicit information from your client,
and encourage your client to think of potential longer-term trigger events and aspects that will impact
their financial well-being, rather than relying on the information your client provides you.

Standard 6 - How does this Impact the Advice
Process

You need to Consider:
• Asking more questions about your client’s environment, family situation and the health of immediate
family members to get a full view of the client’s circumstances. Encourage your client to think of
potential longer-term trigger events that may impact upon them and their financial well-being.
• The implications of your advice on other family members rather than just the client
• How you deliver cost effective advice to everyday Australians
Examples:
1. Does your advice have any implications, not just for the client personally, but also for other family members
of the client? If so, these need to be taken into account, although you do not have a duty to act in the best
interest of the family members, if they are not clients of you or your principal.
2. Any potential need for the client or one of the client’s family members to move into aged care
accommodation in the near future would need to be factored into any financial advice you give to the client.
3. Someone in their mid 20s or early 30s, may need to put aside money for a home deposit in the near future.
4. Consider whether the risk profile of someone nearing retirement might be likely to change

Standard 7

The client must give free, prior and informed consent to all benefits you and your principal will receive in
connection with acting for the client, including any fees for service that may be charged. If required in the case of
an existing client, the consent should be obtained as soon as practicable after this code commences.
Except where expressly permitted by the Corporations Act 2001, you may not receive any benefits, in connection
with acting for a client, that derive from a third party other than your principal.
You must satisfy yourself that any fees and charges that the client must pay to you or your principal, and any
benefits that you or your principal receive, in connection with acting for the client are fair and reasonable and
represent value for money for the client

Key differences under the FASEA Code:
• You must obtain your client’s free, prior and informed consent to all benefits you
• Whilst life insurance commissions are expressly permitted by the Corps Act, referral fees are not
• Benefits include monetary and non-monetary benefits (some of which are expressly permitted)
• Obtaining consent from your existing clients may be required, where that has not previously been obtained
• You are required to have reasonable grounds to believe that your client understands and agrees to these
benefits
• The benefits must be fair and reasonable and represent value for money

Standard 7 - Guidance
How do you demonstrate that any benefits that you receive are fair and reasonable and that
they represent value for money?
• How clearly do you understand your clients needs and what they really value about the
services that you provide?
• Are the services that you are providing, meeting the needs of your client? How do you know?
• It is important to document the discussion with your clients about the benefits you will receive
– Include any questions by the client and your responses
• “Fees for no service” is clearly not fair and reasonable or value for money
• Reasonable grounds to be satisfied – Demonstrate that you have engaged with your client and
explained the fees and charges in clear and simple terms – This is subjective, so you need to
evidence the level of engagement with the client and demonstrate reasonable grounds to be
satisfied. You also need to understand what they value
Keep in mind Standard 7 is subject to a facilitative approach until the Single Disciplinary Body

Standard 8
You must ensure that your records of clients, including former clients, are kept in a form that is
complete and accurate.

Is there anything new here?
The Corporations Act, TASA and FASEA Codes, all in practice, have the same outcome. If delivering
personal advice, the advice needs to be explained, and records of your client arrangement, advice
and services, must be accurate and complete. This contains no time limit.
Anyone involved in a “lookback” project is experiencing this obligation right now.
However, what are the implications, for salaried advisers or someone who has sold their business, in
complying with this Standard?

Standard 9
All advice you give, and all products you recommend, to a client must be offered in good faith and
with competence and be neither misleading nor deceptive.

Key changes under the FASEA Code:
•
Introduces an obligation on you to act in good faith
•
You must act honestly and consider anything that you are aware of, or ought to be aware
of, that might suggest that your advice is not in the best interests of the client
•
Places a legal duty on you to ensure the services and products offered to your clients are
offered with competence
•
You are required to act efficiently, honestly and fairly (This is the core obligation of
licensees - Section 912A(1)(a) of the Corporations Act)
•
Requires any financial product recommended, not to be misleading or deceptive.

Standard 10
You must develop, maintain and apply a high level of relevant knowledge and skills.
Is there anything new here?
It is important to assess your competence in relation to the other standards and requirements of
this Code to ensure you meet the FASEA standard of:
• developing and maintaining a high level of knowledge and skills
• If you are a specialist, then you should not act outside that area of expertise, without the
required level of knowledge in that other area
• applying this to the advice services you provide to your clients, it is also important to ensure you
meet the new CPD requirements set by FASEA
The October 2019 guidance raised the prospect of outsourcing or collaboration with experts

Standard 11
You must cooperate with ASIC and monitoring bodies in any investigation of a breach or potential
breach of this code.

The Key differences under the FASEA Code
• creates a professional obligation to cooperate in the event of an investigation which means you
must actively participate and not interfere or delay any investigation
Implications:
• Allegedly, in the case of Enron, a lot of documents went into the shredder. In an electronic era,
it is probably more to do with your records on Xplan (or Coin, Midwinter etc)
• You are required to provide information on a timely basis
• Withholding or drip-feeding information is not acceptable

Standard 12
Individually and in cooperation with peers, you must uphold and promote the ethical standards of
the profession and hold each other accountable for the protection of the public interest.
Key differences under the FASEA Code:
• The FASEA codes seeks to enhance the professionalism of the industry as a whole.
• You need to be supportive of the profession and being seen to act ethically and professionally.
• The Code seeks to do this through positive promotion of ethical principles and relationships
within the industry. It seeks to put Ethics at the front of all interactions with clients and peers.
• Supervisors of professional year candidates must act in their best interests.
Implications:
• It is not acceptable to look the other way if you see something that is wrong

Enforcement of the Code
The FASEA Code is Legally Enforceable:
• The Professional Standards Legislation is based upon Code Monitoring Bodies and an
obligation to report breaches of the Code to the Code Monitoring Body
• In his final report, Royal Commissioner Hayne recommended the establishment of a Single
Disciplinary Body
• In October 2019, the Treasurer and the Minister announced their decision to discontinue
the Code Monitoring Body model and to push forward with the development of a Single
Disciplinary Body
• Enforcement of the Code will be the responsibility of the Single Disciplinary Body, which
the Government intends to establish in 2021
Whilst a breach of the code is not an offence or a civil penalty provision, it is subject to
disciplinary actions and potential court action

Access to webinar content
• Today’s webinar recording, presentation slides and a CPD
assessment quiz will be uploaded to afa.asn.au
• All registrants will receive an email confirming when available
• Get in touch at info@afa.asn.au if you have any questions

Thank you for joining us today

Questions
and
Thank You

