
 

 

 

 
 
 
Manager 
Financial Services Unit 
Financial System Division 
The Treasury 
Langton Crescent 
PARKES  ACT 2600 

By email: lifeinsurance@treasury.gov.au   

2 May 2016 

 

Dear Mr Hockey, 

AFA Submission – Life Insurance Remuneration Reform Regulations 

The Association of Financial Advisers Limited (AFA) has served the financial advice 

industry for 69 years.  Our objective is to achieve Great Advice for More Australians and 

we do this through:  

 advocating for appropriate policy settings for financial advice  

 enforcing a Code of Ethical Conduct  

 investing in consumer-based research  

 developing professional development pathways for financial advisers  

 connecting key stakeholders within the financial advice community  

 educating consumers around the importance of financial advice  

The Board of the AFA is elected by the Membership and all Directors are required to be 

practising financial advisers.  This ensures that the policy positions taken by the AFA are 

framed with practical, workable outcomes in mind, but are also aligned to achieving our 

vision of having the quality of relationships shared between advisers and their clients 

understood and valued throughout society.  This will play a vital role in helping 

Australians reach their potential through building, managing and protecting wealth.  

Association of Financial Advisers Ltd  
ACN: 008 619 921   
ABN: 29 008 921  

PO Box Q279  
Queen Victoria Building NSW 1230  

T 02 9267 4003 F 02 9267 5003  
Member Freecall: 1800 656 009  

www.afa.asn.au  
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Summary of AFA’s position 

The AFA recommends:  

1. Equal treatment of channels 

The commission and clawback framework that is provided for under Schedule 1 

of the Corporations Amendment (Life Insurance Remuneration Arrangements) Bill 

2016 (the Bill) should apply equally to all channels advising on or distributing 

life insurance policies; 

2. No clawback where outside advisers’ control 

There should be no clawback where the policy is cancelled due to a technicality 

within the insurer’s operational requirements, due to the terms of the policy or 

other reasons that are also outside of the control of the adviser; and 

3. Certainty 

Support for regulation-making to provide certainty to recipients of life insurance 

benefits regardless of changes to an arrangement, redirection of benefits and an 

employee representative subsequently becoming an authorised representative. 

AFA recommendations 

Employee arrangements 

Proposed Regulation 7.7A.16H of the Corporations Amendment (Life Insurance 

Remuneration Arrangements) Regulations 2016 (the Regulations) proposes to 

grandfather all benefits that have been agreed to under an employee-employer 

agreement for: 

 for the duration of those agreements plus six months (if the nominal expiry date 

of agreement is post-1 July 2016), or 

 until 30 June 2017 (if the nominal expiry date of agreement is pre-1 July 2016). 

We understand that this would mean that financial advisers who are employee 

representatives of a licensee related to an insurer could continue to receive 

commissions that exceed the agreed benefit ratios beyond 1 July 2016 for policies issued 
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or applied for after 1 July 2016.  It was agreed in November 2015 with the Assistant 

Treasurer, the AFA, Financial Planning Association (the FPA) and the Financial Services 

Council (the FSC) that there would be a level playing field for all financial advisers and 

distribution channels.  However, the drafting of the proposed Regulation 7.7A.16H 

appears to result in unequal treatment under the framework. 

Execution-only situations that are not subject to financial advice (discussed below) 

appear to also be excluded from the framework. Together, these two exceptions to the 

framework effectively mean that the framework represented under Schedule 1 of the 

Bill could only apply to small-business financial advice businesses and licensed financial 

advisers that they employ from the commencement date of the regime.   

The effect creates different rules for recipients depending on which distribution channel 

they operate within.  This significantly impacts on competition within the profession, 

allows institutions with favourable collective or enterprise agreements to attract 

financial advisers with terms unavailable to other licensees and therefore creates an 

anti-competitive effect between the different life insurance distribution channels within 

the industry.   

Further, a significant proportion of the industry will be entitled to continue to permit 

incentives that may lead to those representatives churning consumers through life 

insurance products.  This is because upfront commissions above 80 percent would be 

permitted to continue, and the clawback arrangements that require those 

representatives to return commissions received if the policy ends within two years will 

also not apply.  The results of the 2018 review proposed to be conducted by ASIC could 

be undermined if a significant proportion of the industry is permitted to continue to 

operate under existing terms and conditions. 

The AFA considers that the Bill’s framework would not prevent licensee employers from 

honouring the terms of their employee agreements.  This is an operational decision for 

the employer licensee to consider how they will comply with the terms they agreed to 

with their employees or whether to re-negotiate those employee agreements.  However, 

the Bill’s framework should prevent the licensee employer from receiving any benefits 

above what the framework and ASIC class order provide for because licensees as well as 

representatives are not permitted to receive benefit ratios above those permitted by 

ASIC’s Class Order under the Bill’s proposed Sections 963B(1)(b)(i), 963B(3A) and 

963BA. 
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The AFA recommends that the proposed Regulation 7.7A.16H should not be included in 

the Regulations presented to Parliament for tabling, or otherwise should be amended to 

be consistent with the grandfathering already provided for under the Bill to allow for 

benefits to be provided where there is up to a three-month delay in issuing the policy 

provided the policy application has been submitted by 1 July 2016.  This must be a 

framework that applies to all licensees and their representatives regardless of the 

distribution channel they operate within. 

Execution-only and nil advice situations subject to the framework 

The framework agreed to by the AFA, the FSC and the FPA did not envisage any financial 

adviser nor any channel would be excluded after 1 July 2016.  In the Minister’s media 

release of 6 November 2015 the Minister confirmed: 

The final industry package will commence on 1 July 2016 and will apply to personal and 

general advice, which includes direct sales channels. (emphasis added) 

Accordingly, we consider that the Regulations should ensure that all distribution 

channels for life insurance are covered, including direct sales, nil advice situations and 

execution-only situations. 

The current wording of the Bill applies the benefit ratios and clawback arrangements 

only to situations where financial product advice has been provided to retail clients 

because the Bill amends the conflicted remuneration exemption under s963B(1)(b) 

only.  The AFA is concerned that this restrictive amendment of s963B(1)(b) could allow 

for commissions above the proposed 80/20 split in FY 2016/17 to be paid during that 

same timeframe where the policy is issued under a ‘dealing’ or ‘execution-only’ financial 

service.   Such situations include: 

 where the licensee who the consumer engages to assist them to apply for the life 

risk product is not authorised to provide financial product advice (direct sales 

from an insurer to consumers); 

 where the licensee is authorised to provide financial product advice under its 

own AFSL, but has a binder arrangement with an insurer to ‘deal in’ specific 

products from the insurer and under that arrangement does not provide 

financial product advice (life risk brokers); 
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 where a third party distributes a white labelled product to consumers and the 

badge distribution arrangement permits the third party to clip the premiums the 

consumer pays (off-the-shelf or supermarket insurance); 

 where a consumer was provided with a ‘nil advice report’ from the licensee’s 

representative or the consumer is asked to sign an execution-only 

acknowledgement that no financial product advice was provided by the 

licensee’s representative (bank tellers, financial advisers, most licensees have 

this service authorised AFSL). 

These are distribution channels that the AFA considers should all be subject to the 

agreed commission and clawback framework .  There should not be any exclusion for 

employees of licensees who have employee agreements that permit conflicted 

remuneration above the agreed levels to continue.  Not applying the framework to direct 

distribution channels or where execution-only services are provided means that only 

self-employed financial advisers – particularly those who are independently licensed – 

could be subject to the caps and clawback, which is not tenable. 

The AFA considers that the framework can be applied to execution-only and nil advice 

situations through the Regulations.  Regulations have been used in the past to exempt 

dealing financial services that the conflicted remuneration rules apply to (Regulation 

7.7A.12E) and we consider that this can be applied in reverse through Regulations.  

Regulations have also been used to facilitate significant reforms to the financial services 

industry, with the Corporations Amendment (Register of Relevant Providers) Regulation 

2015 being a recent example.   

The AFA accordingly recommends that the Regulations that clarify that Schedule 1 of the 

Bill also applies where: 

 the life risk product are issued where no financial product advice has been 

provided; and 

 the licensee or representative is ‘dealing in’ the life risk insurance product. 

‘Dealing’ is the form of financial service that life insurance products are distributed to 

the consumers if financial product advice is not present.  ‘Dealing’ is defined by section 

766B of the Corporations Act and includes where the person is arranging for a person to 

acquire an interest in a financial product.  ASIC’s Regulatory Guide 36 clarifies that this 

type of dealing can include assisting a consumer to apply for a life insurance policy. 
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This recommended regulation can also be constructed in a manner to allow for three-

month delays in issuing policies provided the policy application is submitted by 1 July 

2016, as Section 1549B currently provided under the Bill.  Anything that does not apply 

the same commission and clawback rules to direct distribution channels or execution-

only services as will be applied to self-employed advisers under Schedule 1 of the Bill is 

unable to be supported by the AFA. 

Fair exemptions from the clawback arrangements 

The AFA supports “ensuring that there are strong incentives to prevent replacement of 

policies where there is no consumer benefit” which is what the Minister announced was 

the purpose of the clawback requirements part of the Bill.  We do not support 

inappropriate replacement of policies.  Not every policy cancellation or premium 

reduction is due to actions by the adviser or even within an adviser’s ability to control or 

influence.  In many cases, insurance policies end within the clawback period due to:  

 the operational decisions of the insurers,  

 the terms of an insurance policy that was recommended as a part of a package,  

 subsequent changes in an insured’s circumstances, and 

 subsequent choices made by an insured independent of their financial adviser. 

Policy cancellation reasons 

The AFA welcomes clawback situations being excluded for the following policy 

cancellation reasons through proposed Regulation 7.7A.12EC for: 

 suicide; 

 self-harm; 

 age-expiry; and 

 administrative errors in identifying policy holder that result in policy being 

issued in error. 

This last exclusion is restricted to just administrative errors in identifying the policy 

holder.  We do not support this being restricted to just those types of policy issuance 

errors.  Certainly where a policy was issued to a person who did not apply for the policy 

the policy should be able to be terminated by the insurer and to have the commissions 

returned.  We would expect that the insurer would promptly issue the correct policy to 
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the correct person and from the acceptance of that correct policy onward, the policy 

terms would cover the insured and the commission should be payable to the relevant 

adviser.   

However, other administrative errors can lead to policies being cancelled by an insurer 

which under the proposed Regulations and its derivative Bill would then subject the 

adviser to clawback.  One example is where a loading is added to a policy that shouldn’t 

have been added.  In this situation, the most effective manner to rectify the error would 

be to amend the insurance policy schedule rather than cancel the policy.  If the insurer 

were to amend the policy, it would not result in a clawback.  If the insurer is unable to, 

then this type of policy cancellation should also not be subject to return of commissions 

except where the commission exceeds what the amended policy provides for. 

The AFA considers that there are other reasons for policy cancellations that are not 

within the control of a financial adviser and it would be unfair to require the adviser to 

repay the commissions within the clawback period.  The AFA recommends for 

Regulation 7.7A.12EC to be amended to include:  

 product feature upgrades that lead to product discontinuance by the insurer.  An 

example of such a change that can lead to product discontinuance is where an 

insurer amends the definition for ‘heart attack’ within the policy terms and 

operationally decides that the product is from then on a different financial 

product due to being perceived as a different insurance contract.  If a policy was 

discontinued by the insurer within the first two years of a policy-holder 

commencing such a policy, the AFA considers that a financial adviser should not 

be unfairly disadvantaged by the insurer’s inflexibility to upgrade the product 

without discontinuing it.  If the insurer cannot flexibly upgrade the product 

features, the adviser should be entitled to retain the benefits received to 

compensate them for the work undertaken in utmost good faith to ensure that 

the policy (at the time of issuance) was appropriate for and in the best interests 

of the consumer; and 

 Changes by an insured to their policy waiting period or their policy benefit 

period.  For example, where an insured originally commences an income 

protection policy with a benefit payable to age 65 but they decide within the first 

two years of their policy to change the policy to one that only pays a benefit for 

two years.  This would likely result in a policy cancellation by the insurer despite 
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a reduction in the level of risk to the insurer.  It would be unfair in this case to 

require the adviser to repay benefits received simply because the insured 

changes their mind after the adviser has made best interest recommendation to 

them. 

Premium reduction reasons 

The AFA similarly queries why only policies that provide a death benefit are subject to 

clawback exemption where an insured party’s health improves and results in policy cost 

reductions.  The proposed Regulation 7.7A.12ED appears to only apply to Term policies, 

Life / Death policies and Accidental Death policies.  The AFA considers that proposed 

Regulation 7.7A.12ED should be extended to other types of policies that are affected by 

insured party health improvements as well as other situations that would lead to policy 

cost reductions – and which ultimately lower the risk to the insurer.  These include: 

 All trauma policies where the health of the insured improves or the risks to the 

insurer reduce (for example, changing to a less manual or risky occupation, such 

as mining); 

 All income protection policies where the health of the insured improves or the 

risks to the insurer reduce (for example, beginning a treatment plan for diabetes 

that reduces the risk to the insurer because the treatment plan is expected to 

help the insured to manage their illness and continue working); 

 All Total and Permanent Disablement polies where the where the health of the 

insured improves or the risks to the insurer reduce (for example, where the 

insured changes to an Own Occupation policy from an Any Occupation policy 

which reduces the risk to the insurer); and 

 The other benefits that apply to Term policies, Life / Death policies and 

Accidental Death policies where the health of the insured improves or the risks 

to the insurer reduce.  The clawback exemption should not just be restricted to 

health improvements that the death benefit would be relevant to (such as 

smoking), but all health improvements or risk reductions for the insurer under 

that policy. 

We consider that it is appropriate to require advisers to repay commissions where they 

have not provided advice that is in the best interests of the client, or where the policy 
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ends because the client could never actually afford the premiums.  These are fair return 

of commission situations.  Likewise, if an adviser recommends a client replace their 

policy where there is little justification for the replacement being in the client’s best 

interests.  

Regulations should exclude all situations where a policy might cancel due to no control 

or inappropriate conduct by the adviser or where the premium reduces due to 

subsequent changes in the insured’s risks to the insurer.  If advisers need to repay 

benefits that they receive for compliant work undertaken, then it could create a 

situation where insurers could game the system for profitability reasons rather than due 

to non-compliance from the adviser to their obligations to the client. 

Clawback obligation and rights to ongoing benefits if the advisers or licensees to 

“an arrangement” subsequently change 

Clawback obligation upon adviser change 

We also recommend that the Regulations clearly define whom a clawback obligation 

rests with where ongoing commissions have been transferred to another adviser during 

the clawback period.  Current insurance arrangements allow for adviser remuneration 

to be transferred to another fee recipient where:  

 an adviser moves to a different licensee;  

 an adviser sells their client book; or 

 an advising business is sold or ceases to operate. 

In some of these cases, the adviser who recommended the policy to a client may no 

longer be servicing the client or responsible for the policy.   

Clarifying within the Regulations whom the clawback obligation rests with will provide 

clarity to fee recipients who are presented with a situation that will result in a transfer 

of ongoing commission.  These fee recipients can then incorporate that expectation into 

any contractual terms with a new licensee or purchaser to ensure consistency with the 

instrument. 

We understand that the general rule is that the risks and liability are acquired with 

assets purchased, unless the parties state otherwise.   Accordingly, the AFA recommends 
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that the Regulation should clarify that responsibility rests with the servicing adviser (at 

the time of clawback) unless agreed to otherwise by the parties. 

Commissions to remain grandfathered despite fee recipient change 

We also recommend that the Regulations specify – for the avoidance of doubt – that if an 

arrangement was entered into prior to 1 July 2016 because the application was 

submitted by that date, then if the fee recipient subsequently changes should not result 

in a new arrangement being entered into.  This includes situations where: 

 the ongoing benefit is assigned to another adviser or licensee; 

 the ongoing benefit is redirected by the product issuer to a new or another 

licensee; and 

 the ongoing benefit is passed onto a person by a licensee who changes from an 

employee representative to an authorised representative. 

These three situations were subsequently protected when it was considered that 

different interpretations of the phrase “an arrangement” may exist for the application of 

the FoFA grandfathering protection under Section 1529.  This precedent means that 

existing wording is available to be used as a guide from Corporations Regulations 

7.7A.15B, 7.7A.16(2), 7.7A.16E and 7.7A.16F to provide clarity to the industry that the 

use of the phrase “an arrangement” within the Bill’s Section 1549B extends to the 

situations described above. 

The AFA recommends Treasury consider the issues raised around the unintended 

consequences of the FoFA grandfathering provision and apply a consistent treatment to 

life insurance benefits.  The AFA considers it prudent to provide certainty in the 

Regulations avoid future unnecessary amendments later if issues could arise about the 

interpretation of the grandfathering provisions. 
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Conclusion 

The AFA wishes to ensure that the Corporations Amendment (Life Insurance 

Remuneration Arrangements) Regulations 2016 reflects the framework that was agreed 

with the Minister, the AFA, the FPA and the FSC which is reflected in the Minister’s 

announcement: 

The final industry package will commence on 1 July 2016 and will apply to personal 

and general advice, which includes direct sales channels. 

This means that the Schedule 1 framework in the Bill outlining permissible commission 

levels and the clawback requirements should apply to all channels equally.  There was 

no intention at any time to allow an unequal playing field or anti-competitive effects to 

result from this reform.  All stakeholders need to be subject to the reform for the reform 

to have integrity and be effective. 

Likewise, if the purpose of the reform is to remove high incentives for policies to be 

replaced without regard to the best interests of the consumer, insurers must be fair and 

transparent in their treatment of the clawback requirement.  The situations that can 

result in policies being cancelled without the input, influence or control of the adviser 

are to be noted and excluded in the draft Regulations.  If consumers are to continue to 

have access to quality financial advice that is more likely to result in appropriate levels 

of cover being taken out and an appropriate suite of policies for their circumstances, 

then financial advisers who are not at fault for a policy ending in the clawback period 

should not be unfairly penalised.  The Regulations need to capture these situations to 

ensure that they are not unfairly required to return income that was fairly and 

responsibly realised. 

We support small life insurance businesses continuing to be competitive – whether they 

are part of a larger group or non-aligned – and that financial advisers will not be unfairly 

restrained from moving licensees, becoming independently licensed or exiting the 

industry. 

It is of utmost importance that the industry restores the faith of consumers in the 

insurance industry.  Allowing for any channels to operate under different rules will only 

serve to undermine the effectiveness and the integrity of the reforms.   



 12 

We continue to offer our support to Treasury to ensure the Regulations reflect the 

agreed framework and do not create unintended consequences.  

If you require clarification of anything in this submission, please contact us on 02 9267 

4003. 

Yours sincerely,  

 
Brad Fox  
Chief Executive Officer  
Association of Financial Advisers Ltd 


