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Key Updates – FDS and Exam



Annual Renewal – Transition Arrangements
The transition arrangements created a problem (Sections 1673 and 1673C):



FDS Transition Year Requirements

The Government announced that it will issue a Regulation by 1 July 2021 to help fix this issue:

• The FDS, must still be delivered one day after the period ends, however in order to commence work 

on it earlier than the end of the 12 month FDS period, the last two months can be an estimate

• In the example below, you would need to use the actual fees for 1 October 2020 to 31 July 2021, 

and then from August 2021 you can commence preparing the FDS based upon the estimate for the 

remaining two months. It must be issued on 1 October 2021, and this would be the Anniversary Day

Actuals Estimate

Commencement Date

1 October 2020

Estimate to

30 Sept 2021

Actuals for 10 months to 

31 July 2021

Anniversary Day

1 October 2021



FASEA at Senate Estimates – FASEA Exam

Senator SMALL: … there will be a number of financial advisers who receive notice in the week or two before Christmas 
that they have in fact failed the FASEA exam. Is there an option that would allow them time to sell their business and find 
alternative employment, or will these small business financial advisers simply need to sell their businesses in something of a 
fire sale in the week between Christmas and New Year and before they are prevented from operating beyond 1 January 2022?

Mr Glenfield: ... You do have option, under the Corporations Act, to come back and sit the exam next year and, if you pass, 
you can come back onto the register. You can't give advice during the period you are off the register. So I guess the question 
would be: do you wait a period to try and sit again or do you think you won't pass and you need to move your business on? I 
don't have any power to provide an extension. 

Senator Ben Small



FASEA at Senate Estimates – FASEA Exam

So, let’s unpack this:

Section 1546 defines an existing adviser:

"existing provider" means:

(a)  a person who:

(i)  is a relevant provider at any time between 1 January 2016 and 1 January 2019 (except a person who has ceased to 
be a relevant provider under subsection 1546B(4) or (5)); and …

This definition stipulates that they will no longer be an existing adviser if they don’t comply with Section 
1546B(5).  So, let’s look at Section 1546B(3) and (5)

(3)  An existing provider must have met the education and training standard in subsection 921B(3) before 1 January 2022.

(5) If, at the start of 1 January 2022, a person who is an existing provider, and a relevant provider at that time, fails to comply with 
subsection (3), the person is taken for the purposes of this Act, after that time, to have ceased to be a relevant provider.

However, in October 2018, ASIC issued “ASIC Corporations (Professional Standards—Transitional) 
Instrument 2018/894” that changed 1546B(3) to “An existing provider that immediately before 1 January 
2021 is a relevant provider, must have met …”

However, let’s treat this with caution.  Administration of the exam moves to ASIC in 2022 and no exams 
have been scheduled yet.  This puts you in limbo waiting to pass the exam.  What about your clients?



POLL QUESTION – FOR PRACTITIONERS ONLY  

Q: What is your status with completion of 
the FASEA exam? 
Select one response A, B, C or D 

A: I have passed the exam 

B: I have sat the exam but not yet passed 

C: I have not sat the exam yet but intend to sit this year 

D: I do not intend to sit the exam 



Single Disciplinary Body



Background – Code enforcement

The original Professional Standards plan was for the creation of Code Monitoring 

Bodies, however this idea was scrapped in October 2019, when the Government 

announced the plan to proceed with a Single Disciplinary Body.



The Future of FASEA 

• FASEA and the Single Disciplinary Body:

• 9 December 2020 - Government announcement on the Single Disciplinary Body 
and the winding up of FASEA

• ASIC’s Financial Services and Credit Panel is to be expanded to cover the 
Disciplinary regime and to administer the exam 

• Policy matters will be transferred to Treasury and the Minister



Single Disciplinary Body

On the 19 April 2021, the Government released an exposure draft for the establishment of the Single 

Disciplinary Body and the winding up of FASEA. The key elements of this are as follows:

• The new regime is proposed to start from 1 January 2022, subject to passing by the Parliament

• The SDB will review all breaches of the law and the Code of Ethics

• There will be a range of new penalties for financial advisers who breach their obligations

• A Financial Services and Credit Panel (FSCP), that considers a matter will comprise one ASIC employee 

(chair) and 2 industry representatives, who must be appointed to the broader panel by the Minister

• Financial advisers need to be registered with ASIC between 1 Jan 2022 and 1 Jan 2023. This will be 

done by licensees, it becomes an annual process and there will be a registration fee

• If you have a carry over TPB registration that extends beyond 1 Jan 2022, then this will automatically 

carry over to the ASIC registration

• Tax (financial) advisers will no longer need to be registered with the TPB

• FASEA will be wound up on 1 January 2022. The Minister will be responsible for standards beyond that 

point.  ASIC will be responsible for administration of the exam and overseas qualifications

• The exam and educations standards stay and there is no change to the FASEA deadlines



Single Disciplinary Body - Penalties

The FSCPs will have access to the following penalty options:

• Termination

• Suspension

• Referral to ASIC to pursue civil penalty court proceedings

• Accept a written enforceable undertaking

• Infringement notices (roughly $2,500)

• A written warning or reprimand

• A written direction to undertake training, counselling or supervision

• Publication of the outcome on the Financial Adviser Register

The FSCP can also recommend that no further action is taken



How will this work in practice

AFCA, TPB, Associations, ASIC Monitoring and Surveillance, Consumers, Licensees, Other

ASIC

ASIC investigates the matter, using the information in the breach report or complaint and 
any evidence gathered in its enquiries

Possible misconduct Matter is not progressed

ASIC believes there is 
a breach

ASIC deems no further 
action required

ASIC puts in place banning 
order (no change)

ASIC does not consider banning is appropriate. 
ASIC must engage FSCP



Decision Process - ASIC refers a matter to FSCP
The FSCP reviews matter and decides whether or not to impose a sanction (administrative and/or 

infringement notice or civil penalty)

The FSCP imposes a sanction and or 
infringement notice. The adviser can then

FSCP decides to take no further action

Within 28 days the adviser can request 
a hearing with the FSCP

The adviser does not request a 
hearing or make a submission

Within 28 days the adviser can make a 
submission to the FSCP

The infringement notice is issued and/or 
the administrative sanction taken

The adviser can appeal the administrative sanction to the AAT or the civil penalty in court

Hearing held or submission reviewed
The FSCP recommended ASIC pursue 

penalty

The FSCP imposes the 
original sanction

The FSCP imposes a 
new Sanction

FSCP takes no 
further action

ASIC takes no 
further action

ASIC applies in court 
for civil penalty

If instructed by the FSCP, ASIC must update the FAR register to 
record details of the action taken. The FSCP’s decision to list the 

sanction on the FAR is reviewable by the AAT.

ASIC reports publicly on its decision to not pursue 
civil penalty. No personal information is published.



Single Disciplinary Body – Our Issues

We have provided a response to Treasury on the Exposure Draft addressing the following:

• The FSCP should not be looking at minor and administrative matters

• The FSCP should have a secretariat team to do the triage of matters

• We need greater certainty on the penalties that might apply and infringement notices 

should not be used for minor matters

• Steps need to be taken to reduce the cost of this model as it will lead to another huge 

increase in the ASIC Funding Levy

• There should be a Governance forum set up to provide industry oversight

• There should be no additional education and training requirements for tax (financial) 

advisers

• Commencement should be pushed back to 1 July 2022



Breach Reporting and Reference 
Checking



A New Breach Reporting Regime Starts 1 October

Breach reporting has come under the spotlight in the past and at the 
Royal Commission. The Government agreed to make changes, and 
the Financial Sector Reform (Hayne Royal Commission Response) 
Bill 2020 was rushed through Parliament in November/December 
2020.  The new regime includes the following:

• A complex and much broader definition of a reportable breach

• An obligation for licensees to report financial advisers and 
mortgage brokers from other licensees

• Additional obligations with respect to investigation, notifying 
impacted clients and remediation

ASIC has issued a new draft Regulatory Guide (RG 78)



What is a Reportable Breach?
Section 912D defines the requirements for a reportable situation.  It 
used to be relatively straight forward, although not always followed 
consistently.  It has become incredibly complex:

• Breach of a core obligation that is significant

• Inability to comply with core obligations

• Conducting an investigation into whether there is a reportable 
situation that continues for more than 30 days

• The investigation discloses that there is no reportable situation

• Conduct constituting gross negligence

• Serious fraud



What is a Core Obligation?
In a very complex manner core obligation are defined as:

• Breaches of a licensee’s general obligations in Section 912A or 
912B

• A breach of Chapter 7 of the Corporations Act

• A breach of Division 2 of Part 2 of the ASIC Act

• A breach of other Commonwealth law as defined by regulation



What is Significant?
Significant is assessed on the basis of:

• The breach of an offense provision under any law where there is 
an imprisonment penalty of 3 months or more for dishonesty or 
otherwise 12 months or more

• The breach of a civil penalty provision, except where exempted

• A breach of the misleading and deceptive conduct obligations

• A breach that results in material loss or damage to a client

• Any other circumstances prescribed by regulation

To understand the Corporations Act offense provisions, look at 
Schedule 3 of the Act.  For civil penalty provisions look at Section 
1317E.



What do Licensees Need to Do?

• Licensees have 30 days to report a breach

• Licensees now need to commence an investigation of a matter that 
could potentially be a reportable breach

• If that investigation is not concluded within 30 days, then they need 
to report to ASIC that an investigation is underway.  Within 30 days 
of concluding the investigation they need to report to ASIC, even if 
the outcome is that there is nothing that is reportable

• The report must be made to ASIC in the prescribed form (the ASIC 
portal)



Reporting Advisers from Other Licensees

In what is a quite remarkable new obligation, licensees are now 
required to report breaches by financial advisers of other licensees

• This applies in the case of a significant breach or likely breach of a 
core obligation or a matter involving gross negligence or serious 
fraud.  This only applies to financial advisers and mortgage brokers

• Licensees must report to ASIC within 30 days

• Licensees must also provide a copy of the report to the other 
licensee within 30 days

• Failing to submit the report to ASIC or the other licensee is a civil 
penalty provision (and thus reportable)

Think about the consequences for reviewing files of new advisers



Notifying and Remediating Impacted Clients

Licensees now have new obligations to notify impacted clients:

• Where there is a reportable situation, the licensee must notify 
affected clients where they received personal advice as a retail 
client and,

• There are reasonable grounds to suspect that the affected client 
has suffered or will suffer loss or damage and the client has a 
legally enforceable right to recover the loss or damage.

• The licensee has 30 days to issue the notice

Licensee must also undertake an investigation where they suspect a 
matter and there are potentially affected clients.  Clients must be 
notified within 10 days of the completion of the investigation and 
remediated within 30 days after the investigation is completed



Breach Reporting Also Impacts References

Mandatory reference checking also commences from 1 October 
2021.  This means that licensees have an obligation to obtain a 
reference before recruiting a new adviser and licensees have an 
obligation to provide a reference when requested:

• ASIC is to determine the refence checking protocol

• Mandatory reference checking applies to financial advisers and 
mortgage brokers

The draft ASIC protocol defines who a reference must be sought 
from, the need to seek consent and the obligation to provide updates

Importantly reference checks are to include details on compliance 
audits and notice of any reportable breaches or ongoing 
investigations.  Thus, the new breach reporting obligations are 
relevant to financial advisers looking to change licensee



Understanding the FASEA Code



Background on FASEA Code of Ethics Timeline

March 2018

November 2018

February 2019
First Draft of the Code of 
Ethics Issued for 
Consultation

Final Draft of the Code 
of Ethics Issued for 
Consultation

FASEA Code of 
Ethics Issued

October 2020

October 2019

On 26 November 2019, ASIC announced a Facilitative Compliance Approach on Standard 3 
(Conflicts) and Standard 7 (Remuneration) until the Single Disciplinary Body is operational.  

FASEA Releases 
Guidance on the 
Code of Ethics

November 2019
ASIC Media Release on 
enforcement of the Code 
and Facilitative Approach

December 2019

FASEA Releases 
Supplementary Guidance 
on the Code of Ethics

FASEA Releases 
Further Guidance 
on the Code of 
EthicsCMBs Scrapped

Commencement



Where are we at with the FASEA Code of Ethics

• Financial advisers have been required to comply with the Code of 
Ethics since 1 January 2020 and  licensees need to take 
reasonable steps to ensure their advisers comply with the Code

• ASIC will not be monitoring or enforcing individual advisers’ 
compliance with respect to the Code

• ASIC is taking a facilitative approach to compliance with Standards 
3 and 7 of the Code until the new Single Disciplinary Body is 
operational

• The Single Disciplinary Body is expected to be legislated by the 
end of 2021 and operational in 2022.



The Code – 5 Values and 12 Standards



Structure of the Code – 5 Values

Trustworthiness

Competence

Honesty

Fairness

Code 
of 

Ethics

Diligence



Structure of the Code – 12 Standards

Ethical Behaviour – Standards 1 to 3

Client Care  – Standards 4 to 6

Quality Process  – Standards 7 to 9

Professional Commitment  – Standards 10 to 12

Code 
of 

Ethics



Key Areas of Uncertainty on the Code of Ethics

• Paying for the Receipt of Referrals

• Receipt of Referral Fees by 
Licensees and CARs

• Conflicts of Interest and Duties

• Obtaining Consent from Existing 
Clients

• Scaled Advice – Fact Find 
requirements and consideration of 
likely future circumstances



Standard 3 – Conflicts of Interest

Standard 3 has been the most contentious of the 
FASEA Standards for the following reasons:

• It is so broad reaching and impractical
• Life Commissions, Asset Based Fees, Recommending 

shares/products that you own, referral arrangements

• The origins of it have been clouded in controversy

• The explanation of how to apply it has been 
complex and confusing

You must not advise, refer or act in any other manner where you have a conflict of interest or duty.



Standard 3 – Explanation in Practice

The December 2019 FASEA announcement specifically addressed the issue of the receipt of 
life insurance commissions and clarified that this was acceptable under the following 
conditions:

• The advice and product recommendation is in the best interests of the client;
• The commission received is fair and reasonable and represents value for the client 

and is fully understood by the client;
• The client understands the benefits, costs and risks of the insurance advice;
• The advice and fee structure are appropriate for the client; and
• A disinterested or unbiased person, in possession of all the facts, would reasonably 

conclude that the remuneration would not lead the adviser to prefer the interests of 
someone (including their own) over the client’s best interest.

It would appear that the same rules would apply to asset-based fees and brokerage 
arrangements.



Standard 3 – FASEA Explanation

The October 2020 FASEA Guidance sought to provide more context:

“The Code requires advisers making an assessment of conflict to ensure that, 
before giving advice, they have met the ethical values and standards contained in 
the Code and to confirm that their client’s interests are given priority and are not in 
conflict with any personal interest or other interests. The adviser must remain alert 
to changes in facts and circumstance that could affect this assessment and continue 
to assess conflicts during their advice relationship on an ongoing basis.

The reliance on the professional judgement of advisers in interpreting the Code is 
in line with modern best practice in many professions and FASEA considers this 
approach to be realistic, practical and in line with community expectations.”



Standard 3 – FASEA Explanation - Continued
The October 2020 FASEA Guidance sought to provide more context:

The ‘standard for judgement’ for determining if an arrangement is conflicted and therefore prohibited is that if: 

1. A disinterested person (an unbiased third party with nothing to gain or lose from how the question of conflicts is 
resolved), 

2. who knows all of the facts, 

3. would reasonably conclude (that is, has good reasons that other reasonable people would find convincing), 

4. that the arrangement could induce the adviser to act other than in the best interests of the client then, that 
arrangement gives rise to a conflict and is prohibited. 

In making this assessment the adviser is to imagine standing in the shoes of an ordinary person – not the client, not a 
consumer advocate, not another adviser, not a regulator, just an ordinary person in the street with ordinary intelligence 
and good judgement. 

Second, this imagined, ordinary person has to be unbiased – with nothing to gain or lose from what is decided about 
whether or not a conflict exists.

Third, this unbiased (disinterested person) should be imagined having at hand (and to understand) all of the relevant 
facts about what has to be decided.

Finally, whatever this person decides – it has to be reasonable. That is, it has to be based on the information before 
them, capable of withstanding public scrutiny and of attracting the agreement of other reasonable people.



Standard 3 – Referral Fees

FASEA have been very clear on the ban on the receipt of referral fees. They have also 
spoken about other referral arrangements:

• The receipt of referral fees are definitely banned.

• The provision of referrals on a reciprocal basis, where you expect to receive referrals 
in return is also banned.  You are expected to have multiple referral partners, 
however this may not always be possible or efficient.

• FASEA have hinted at a ban on paying for referrals.  This is quite common with 
respect to the receipt of referrals from accounting firms.  This issue has remained 
open since October 2019.

Referrals remain a key outstanding issue.  It is unclear that this position actually works in 
the best interest of clients.



Changing Standard 3 – Senate Estimates Response

Senator Slade Brockman asked a question about Standard 3 Through the Senate Estimates Process:
“There has been criticism of the FASEA Code of Ethics, and particularly Standard 3 on a complete ban of all 
Conflicts of Interest. Will FASEA seek to amend Standard 3 before you cease operations?”

FASEA Provided the following response:

“… Consultation on the guide closed at the end of last year. 37 submissions were received expressing a range of 
views on both the draft guide and the Code itself. Respondents were generally seeking further guidance and 
examples to be incorporated into the guide to further assist with understanding and implementation. Standard 3 
of the Code received particular comment with a broad range of suggestions made including:

- Retain the standard as is.

- Incorporate the wording and intent from the draft guide into the standard to give it legal application.

- Incorporate a reasonable person and materiality test into the standard.

- Revert to the original wording of the standard re inappropriate advantage.

- Change the standard to provide for a disclose and manage approach.

FASEA has plans to consult on Standard 3 of the code this year, and will continue to work on enhancing and 
refining it before operations cease.”



Standard 4 – Client Consent

The October 2020 guidance seemed to broaden the intent:

“The intent of Standard 4 is to ensure the adviser takes reasonable steps to confirm that 
clients are well informed and freely consent to personal financial advice before they act. 
Advisers should confirm that the client freely consents to the ongoing service offering, 
fees payable and payments for any additional services offered.

The issue of consent to pay fees is addressed under Standard 7, which is the subject of 
the no action position by ASIC.

You may act for a client only with the client’s free, prior and informed consent. If required in 
the case of an existing client, the consent should be obtained as soon as practical after this 
code commences. 



Standard 4 – Client Consent

Question 1. How do I determine which existing clients I need to contact to obtain consent?

Answer: You need to obtain consent from any retail client who you have provided and 
implemented a personal advice recommendation, which includes retail financial products, 
and you continue to receive an ongoing fee (including commissions) from whom you have 
not received free, prior and informed consent.

Question 2. I have a number of existing insurance only clients who I have irregular contact 
with. These clients received an advice document and signed an authority when I presented 
the original advice a number of years ago. Do I need to contact them to obtain consent?

Answer: If an adviser is receiving an ongoing fee (including insurance commissions) which 
is directly related to the financial product advice recommendation for their client and has 
not contacted that client for a number of years, it would be appropriate to do so to confirm 
there are no changes in their personal circumstances which would impact the financial 
product advice recommendation and to confirm the clients ongoing consent to act.



Standard 7 – Consent to Pay Fees

Whilst this remains somewhat unclear, advisers should be thinking in terms of 
how they can demonstrate their fees are fair and reasonable, and represent 
value for money:

• Benchmarking the cost to provide services to different cohorts

• Asking and documenting the response on the value in the eyes of the client

The client must give free, prior and informed consent to all benefits you and your principal will receive in 
connection with acting for the client, including any fees for service that may be charged. If required in the case of 
an existing client, the consent should be obtained as soon as practicable after this code commences.

Except where expressly permitted by the Corporations Act 2001, you may not receive any benefits, in connection 
with acting for a client, that derive from a third party other than your principal.

You must satisfy yourself that any fees and charges that the client must pay to you or your principal, and any 
benefits that you or your principal receive, in connection with acting for the client are fair and reasonable and 
represent value for money for the client 



Standard 12 – Reporting / Whistleblowing

Individually and in cooperation with peers, you must uphold and promote the ethical standards of 
the profession and hold each other accountable for the protection of the public interest. 

This obligation now needs to be viewed in the 
context of the new breach reporting regime 
that requires licensees to report advisers 
from other licensees for breaches.

But what about those who are unlicensed and 
non-advice types of misconduct?



YOUR QUESTIONS


