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Question:

In the recent Estimates hearings we briefly discussed the court decision regarding Westpac 
owned superannuation funds who were positioning themselves as providing general advice to 
the members of the funds, however the High Court found that they were providing personal 
advice. 

1. Given that this was an issue related to super funds, and ones that were operating on a 
general advice model, did financial advisers, who provide personal advice to retail clients, 
end up paying for any of the costs of this action against Westpac, and if so then how much 
and why?  

2. What were the costs, what costs have been recovered and when will this credit be 
recognised?

Answer:

1. Under the ASIC Industry Funding Model (IFM), the cost of enforcement matters is 
attributed to industry subsectors based on the effort allocation for each matter. The guiding 
principle under the IFM is to allocate costs for each enforcement matter based on the 
sector(s) or subsector(s) in which the misconduct occurred (i.e. the reason the case is being 
investigated). Therefore, where the issues in a particular enforcement matter involve multiple 
industry sectors or subsectors, the costs are apportioned across the relevant sectors/sub-
sectors.

In the Westpac personal advice super fund High Court case, ASIC’s regulatory effort (and 
therefore enforcement costs) was apportioned to the ‘Licensees that provide personal advice 
on relevant financial products to retail clients’ and also to the ‘Superannuation’ subsectors.  
The costs charged to these sectors arising from the costs of this case have been as follows:

FY2020  FY2019  FY2018 Allocation

$264,712 $75,449 $261,419 Advice-T1 personal 60% 
Superannuation trustee 40%  

ASIC’s role is to enforce the law, and this includes regulating the boundaries of permitted 
conduct. ASIC action in relation to unlicensed conduct in a sector is in the interests of the 
licensed participants in that sector because it maintains integrity and trust in the licensed 
sector and deters competition from unlicensed and unregulated competitors.



2

2. Where ASIC is successful in court, any costs awarded and paid to ASIC will be credited to 
the relevant subsector(s), with the levy for those subsectors reduced accordingly. There is 
likely to be a delay between when costs are incurred and when costs are recovered, which 
means levies for one financial year will include ASIC’s enforcement costs, but with any 
crediting of costs likely to occur in another financial year.

The Westpac personal advice super fund High Court case is still in litigation. No costs have 
been recovered by ASIC to date. In August this year, the court will hear and determine what 
civil penalties should be imposed for the breaches of the law already found. Further orders 
will be made and then ASIC will be in a position to pursue recovery of costs of the litigation. 
Those costs that are recovered will then be credited to the levied subsectors in the financial 
year of recovery.


